File Number:

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)

BETWEEN:

INVESCO CANADA LTD., NORTHWEST & ETHICAL INVESTMENTS L.P.,
COMITE SYNDICAL NATIONAL DE RETRAITE BATIRENTE INC.,
MATRIX ASSET MANAGEMENT INC., GESTION FERIQUE, AND
MONTRUSCO BOLTON INVESTMENTS INC.

Applicants
(Moving Parties/Appellants)
- and -

SINO-FOREST CORPORATION, ERNST & YOUNG LLP, BDO LIMITED (formerly
known as BDO MCCABE LO LIMITED), ALLEN T.Y. CHAN, KAI KIT POON, DAVID
J. HORSLEY, CREDIT SUISSE SECURITIES (CANADA), INC., TD SECURITIES INC.,

DUNDEE SECURITIES CORPORATION, RBC DOMINION SECURITIES INC.,,
SCOTIA CAPITAL INC., CIBC WORLD MARKETS INC., MERRILL LYNCH
CANADA INC., CANACCORD FINANCIAL LTD., MAISON PLACEMENTS CANADA
INC., CREDIT SUISSE SECURITIES (USA) LLC and MERRILL LYNCH, PIERCE,
FENNER & SMITH INCORPORATED (successor by merger to Banc of America
Securities LLC), THE TRUSTEES OF THE LABOURERS’ PENSION FUND OF
CENTRAL AND EASTERN CANADA, THE TRUSTEES OF THE INTERNATIONAL
UNION OF OPERATING ENGINEERS LOCAL 793 PENSION PLAN FOR
OPERATING ENGINEERS IN ONTARIO, SJUNDE AP-FONDEN, DAVID GRANT,
ROBERT WONG and POYRY (BEIJING) CONSULTING COMPANY LIMITED

Respondents
(Respondents)

Proceeding under the Class Proceedings Act, 1992

APPLICATION FOR LEAVE TO APPEAL OF THE APPLICANTS INVESCO CANADA
LTD., NORTHWEST & ETHICAL INVESTMENTS L.P., COMITE SYNDICAL
NATIONAL DE RETRAITE BATIRENTE INC., MATRIX ASSET MANAGEMENT INC.,
GESTION FERIQUE, AND MONTRUSCO BOLTON INVESTMENTS INC.

Section 40 of the Supreme Court Act, R.S.C. 1995, c. S-26
Rules 25(1) of the Rules of the Supreme Court of Canada, SOR/2002-156

VOLUME II of IV




KIM ORR BARRISTERS P.C.
19 Mercer Street, 4t Floor,
Toronto, ON M5V 1H2

Won J. Kim (LSUC # 32918H)

E-mail: wjk@kimorr.ca

Michael C. Spencer (LSUC # 59637F)
E-mail: mcs@kimorr.ca

Megan B. McPhee (LSUC # 48351G)
E-mail: mbm@kimorr.ca

Yonatan Rozenszajn (LSUC #59057H)

E-mail: yr@kimorr.ca
Tanya T. Jemec (LSUC #61889E)

E-mail: ttj@kimorr.ca

Tel: (416) 349-6578
Fax: (416) 598-0601

Counsel for the Applicants (Moving
Parties/Appellants), Invesco Canada Ltd.,
Northwest & Ethical Investments L.P., Comité
Syndical National de Retraite Batirente Inc.,
Matrix Asset Management Inc., Gestion

Férique and Montrusco Bolton Investments Inc.

ORIGINAL TO:

THE REGISTRAR

Supreme Court of Canada
Supreme Court of Canada Building
301 Wellington Street

Ottawa, ON K1A 0J1

Tel: (613)996-9277
Fax: (613) 996-3063

LEW LEDERMAN QC
733 Eastbourne Avenue
Ottawa, ON K1K OHS

Lewis T. Lederman QC
E-mail: lew.lederman@ledlaw.com
Tel: (613) 277-7617

Ottawa Agent of Counsel for the Applicants
(Moving Parties/Appellants), Invesco Canada
Ltd., Northwest & Ethical Investments L.P.,
Comité Syndical National de Retraite Batirente
Inc., Matrix Asset Management Inc., Gestion
Férique and Montrusco Bolton Investments Inc.



COPIES TO:

BENNETT JONES LLP
3400 One First Canadian Place,
P.O. Box 130

Toronto, Ontario M5X 1A4

Robert W. Staley

Email: staleyr@bennettjones.com
Derek J. Bell

Email: belld@bennettjones.com
Raj S. Sahni

Email: sahnir@bennettjones.com
Jonathan Bell

Email: bellj@bennettjones.com
Sean Zweig

Email: zweigs@bennettjones.com

Tel: (416) 777-857
Fax: (416) 863-1716

Counsel for the Respondent (Respondent)
Sino-Forest Corporation

GOWLING LAFLEUR HENDERSON LLP
1 First Canadian Place

100 King Street West, Suite 1600

Toronto, Ontario M5X 1G5

Derrick Tay

Email: derrick.tay@gowlings.com
Clifton Prophet

Email: clifton.prophet@gowlings.com
Jennifer Stam

Email: jennifer.stam@gowlings.com
Ava Kim

Email: ava.kim@gowlings.com

Jason McMurtrie

Email: jason.mcmurtrie@gowlings.com

Tel: (416) 369-7330
Fax: (416) 862-7661

Counsel for the Monitor



FTI CONSULTING CANADA INC.
T-D Waterhouse Tower

79 Wellington Street West, P.O. Box 104
Toronto-Dominion Centre, Suite 2010,
Toronto, Ontario M5K 1G8

Greg Watson

Email: greg.watson@fticonsulting.com
Jodi Porepa

Email: Jodi.porepa@fticonsulting.com

Tel: (416) 649-8100
Fax: (416) 649-8101

Monitor

AFFLECK GREENE MCMURTY LLP
365 Bay Street, Suite 200
Toronto, ON M5H 2V1

Peter Greene

Email: pgreene@agmlawyers.com
Kenneth Dekker

Email: kdekker@agmlawyers.com

Tel: (416) 360-2800
Fax: (416) 360-8767

Counsel for the Respondent (Respondent) BDO
Limited

BAKER MCKENZIE LLP
Brookfield Place, 2100-181 Bay Street
Toronto, ON MS5J 2T3

John Pirie

Email: john.pirie@bakermckenzie.com
David Gadsden

Email: david.gadsden@bakermckenzie.com

Tel: (416) 865-2325
Fax: (416) 863-6275

Counsel for the Respondent (Respondent)
Poyry (Beijing) Consulting Company Limited



LENCZNER SLAGHT ROYCE SMITH
GRIFFIN LLP

Suite 2600, 130 Adelaide Street West
Toronto, ON M5H 3P5

Peter H. Griffin

Email: pgriffin@litigate.com
Peter J. Osborne

Email: posborne@litigate.com
Linda L. Fuerst

Email: lfuerst@litigate.com
Shara Roy

Email: sroy@litigate.com

Tel: 416.865.9500
Fax: 416.865.3558

Counsel for the Respondent (Respondent)
Ernst & Young LLP

McCARTHY TETRAULT LLP
Suite 2500, 1000 De La Gauchetiere St. West
Montreal, QC H3B 0A2

Alain N. Tardif

Email: atardif@mccarthy.ca
Mason Poplaw

Email: mpoplaw@mccarthy.ca
Céline Legendre

Email: clegendre@mccarthy.ca

Tel: 514.397.4274
Fax : 514.875.6246

Counsel for the Respondent (Respondent) Ernst
& Young LLP



OSLER, HOSKIN & HARCOURT LLP

1 First Canadian Place, 100 King Street West
Suite 6100, P.O. Box 50

Toronto, ON M5X 1BS8

Larry Lowenstein

Email: llowenstein@osler.com
Edward Sellers

Email: esellers@osler.com
Geoffrey Grove

Email: ggrove@osler.com

Tel: (416) 862-6454
Fax: (416) 862-6666

Counsel for the Respondent (Respondent)
Board of Directors of Sino-Forest Corporation

SISKINDS LLP
680 Waterloo Street, P.O. Box 2520
London, ON N6A 3V8

A. Dimitri Lascaris
Email: dimitri.lascaris@siskinds.com
Charles M. Wright
Email: charles.wright@siskinds.com

Tel: (519) 660-7844
Fax: (519) 672-6065

Counsel for the Respondents (Respondents) Ad
Hoc Committee of Purchasers of the
Applicant’s Securities, including the
Representative Plaintiffs in the Ontario Class
Action against the Applicant



KOSKIE MINSKY LLP
20 Queen Street West, Suite 900
Toronto, ON MS5H 3R3

Kirk M. Baert

Email: kbaert@kmlaw.ca
Jonathan Ptak

Email: jptak@kmlaw.ca
Jonathan Bida

Email: jbida@kmlaw.ca
Garth Myers

Email: gmyers@kmlaw.ca

Tel: (416) 595-2117
Fax: (416) 204-2899

Counsel for the Respondents (Respondents) Ad
Hoc Committee of Purchasers of the
Applicant’s Securities, including the
Representative Plaintiffs in the Ontario Class
Action against the Applicant

PALIARE ROLAND ROSENBERG
ROTHSTEIN LLP

155 Wellington Street, 35" Floor
Toronto, ON M5V 3HI

Ken Rosenberg

Email: ken.rosenberg@paliareroland.com
Massimo (Max) Starnino

Email: max.starnino@paliareroland.com

Tel: (416) 646-4304
Fax: (416) 646-4301

Counsel for the Respondents (Respondents) Ad
Hoc Committee of Purchasers of the
Applicant’s Securities, including the
Representative Plaintiffs in the Ontario Class
Action against the Applicant



MILLER THOMSON LLP
Scotia Plaza, 40 King Street West, Suite 5800
Toronto, ON M5H 3S1

Emily Cole

Email: ecole@millerthomson.com
Joseph Marin

Email: jmarin@millerthomson.com

Tel: (416) 595-8640
Fax: (416) 595-8695

Counsel for the Respondent (Respondent)
Allen T. Y. Chan

THORNTON GROUT FINNIGAN LLP
Suite 3200, 100 Wellington Street West

P. O. Box 329, Toronto-Dominion Centre
Toronto, ON M5K 1K7

James H. Grout

Email: jgrout@tgf.ca
Kyle Plunkett

Email: kplunkett@tef.ca

Tel: (416) 304-0557
Fax: (416) 304-1313

Counsel for the Ontario Securities Commission

GOODMANS LLP
333 Bay Street, Suite 3400
Toronto, ON M5H 257

Benjamin Zarnett

Email: bzarnett@goodmans.ca
Robert Chadwick

Email: rchadwick@goodmans.ca
Brendan O'Neill

Email: boneill@goodmans.ca
Caroline Descours

Email: cdescours@goodmans.ca

Tel: (416) 597-4204
Fax: (416) 979-1234

Counsel for Ad Hoc Committee of Bondholders



DAVIS LLP

1 First Canadian Place, Suite 6000
100 King Street West, P.O. Box 367
Toronto, ON M5X 1E2

Susan E. Friedman

Email: sfriedman(@davis.ca
Bruce Darlington

Email: bdarlington@davis.ca
Brandon Barnes

Email: bbarnes@davis.ca

Tel: (416) 365-3503
Fax: (416) 777-7415

Counsel for the Respondent (Respondent) Kai
Kat Poon

WARDLE DALEY BERNSTEIN LLP
2104 - 401 Bay Street, P.O. Box 21
Toronto, ON M5H 2Y4

Peter Wardle

Email: pwardle@wdblaw.ca
Simon Bieber

Email: sbieber@wdblaw.ca
Erin Pleet

Email: epleet@wdblaw.ca

Tel: (416) 3512771
Fax: (416)351-9196

Counsel for the Respondent (Respondent)
David Horsley



TORYS LLP
Toronto-Dominion Centre
79 Wellington Street West
Suite 3000, Box 270
Toronto, ON M5K 1N2

John Fabello

Email: jfabello@torys.com
David Bish

Email: dbish@torys.com
Andrew Gray

Email: agray@torys.com

Tel: (416) 865-8228
Fax: (416) 865-7380

Counsel for the Respondents (Respondents) the
Underwriters named in Ontario Class Action,
The Trustees of the Labourers’ Pension Fund
of Central and Eastern Canada, et al. v. Sino-
Forest Corporation, et al.



TABLE OF CONTENTS

Tab | Document Description Date Page
VOLUME I
1) Notice of Application for Leave to Appeal of the September 23, 2013 | 1-13
Applicants (Appellants) — Appeal from denial of
leave
2) Certificate of Counsel for the Applicants (Appellants) | September 23, 2013 | 14-24
3) Reasons for the respective judgments of the lower courts
A. | Reasons of the Hon. Mr. Justice Morawetz re: December 10, 2012 | 25-30
Adjournment of Plan Sanction Hearing (2012 ONSC
7041)
B. | Reasons of the Hon. Mr. Justice Morawetz re: Plan December 12,2012 | 31-44
Sanction (2012 ONSC 7050)
C. | Reasons of the Hon. Mr. Justice Morawetz re: March 20, 2013 45-60
Settlement Approval and Representation Dismissal
(2013 ONSC 1078)
D. | Endorsement of the Court of Appeal re: Motions for | June 26, 2013 61-67
Leave to Appeal (2013 ONCA 456)
4) Orders
A. | Order of the Hon. Mr. Justice Morawetz re: Plan December 10, 2012 | 68-185
Sanction
B. | Order of the Hon. Mr. Justice Morawetz re: March 20, 2013 186-200
Settlement Approval
C. | Order of the Hon. Mr. Justice Morawetz re: March 20, 2013 201-204
Representation Dismissal Order
D. | Direction of the Hon. Mr. Justice Morawetz to Mr. March 28, 2013 205
Michael Spencer and Mr. Max Starnino re:
appointment to settle form of order
E. | Order of the Court of Appeal re: Motions for Leave | June 26, 2013 206-210

to Appeal




i

VOLUME II

Tab

Document Description Date Page

1y

Memorandum of Argument September 23, 2013 | 1-27

Companies Creditors’ Arrangement Act, RSC 1985, c. C -36, as amended

Excerpt from Courts of Justice Act, R.S.0. 1990, c. C. 43, as amended

Excerpts from Securities Act, R.S.0. 1990, c. S. 5, as amended

oS|l0|® | >

Class Proceedings Act, 1992, S.0.1992 c. 6

=

Excerpt from Class Proceedings Act, S.A. 2003, c¢. C-16.5

M

Excerpt from Class Proceedings Act, C.C.S.M., ¢. C130

Excerpt from The Class Actions Act, S.S. 2001, c¢. C-12.01

T a

Excerpt from Civil Code of Quebec, L.R.Q., c. C-1991

P

Excerpt from Class Proceedings Act, SNS 2007, c. 28

Excerpt from Class Proceedings Act, R.S.B.C. 1996, c. 50

Excerpt from Class Actions Act, SN.L. 2001, c. C-18.1

Excerpt from Class Proceedings Act, R.S.N.B. 2011, c. 125

Excerpts from Western Canadian Shopping Centres Inc. v Dutton, 2001 SCC 46,
[2001] 2 SCR 534

Excerpts from Canada Post Corp. v Lepine, 2009 SCC 16, [2009] 1 SCR 549

O

Excerpts from Marcotte v Longueuil (City), 2009 SCC 43

~

Excerpts from Bisaillon v Concordia University, 2006 SCC 19, [2006] 1 SCR 666

Nault v Canadian Consumer Co, [1981] 1 SCR 553

R

Excerpts from Fischer v IG Investment Management Ltd, 2012 ONCA 47

%

Excerpts from Currie v McDonald's Restaurants of Canada Ltd., [2005] 74 OR (3d)
321 (CA)

Excerpts from Labatt Brewing Co. v NHL Enterprises Canada, 2011 ONCA 511

Excerpt from Attorney General of Canada v Inuit Tapirisat et al., [1980] 2 SCR 735




il

Excerpts from Sun Indalex Finance, LLC v United Steelworkers, 2013 SCC 6

Excerpts from Steinberg Inc. ¢ Michaud, 1993 CarswellQue 2055 (CA)

X. Excerpt from ATB Financial v Metcalfe & Mansfield Alternative Investments Il Corp.,
[2008] OJ No 3164 (CA)
Y. Excerpt from In re DBSD North America Inc., 419 B.R. 179 (Bankr. S.D.N.Y. 2009),
aff'd, 2010 WL 1223109 (S.D.N.Y. 2010), rev'd on other grounds, 627 F.2d 496 (2d
Cir. 2010), 634 F.3d 79 (2011) (opinion)
Z. Excerpt from In re Conseco, Inc., 301 B.R. 525 (Bankr. N.D. I11. 2003)
AA. Dabbs v Sun Life Assurance Co. of Canada, [1998] OJ No 3622 (CA)
BB. | Excerpt from Ministry of the Attorney General, Ontario Law Reform Commission,

Report on Class Actions, Vol 11

VOLUME III

Affidavits and other documents

Tab

Document Description

Date

Page

1)

Excerpts from Class Action Carriage decision in
Smith v Sino-Forest Corporation, 2012 ONSC 24

January 12, 2012

1-4

2)

Excerpts from Fresh as Amended Statement of Claim
in Trustees of the Labourers’ Pension Fund of
Central and Eastern Canada, et al. v. Sino-Forest
Corp., et al., Ontario Superior Court of Justice File
No. CV-11-431153-00CP

April 18,2012

5-7

3)

Excerpts from Claims Procedure Order

May 14, 2012

8-9

4)

Exhibit “EE” to the Affidavit of Charles M. Wright
sworn January 10, 2013 — Statement of Allegations
against Sino-Forest Corporation by the Ontario
Securities Commission

May 22, 2012

10-48

5)

Exhibit “A” to the Affidavit of Charles M. Wright
sworn January 10, 2013 - Minutes of Settlement
between the Ontario Plaintiffs and Ernst & Young
LLP

November 29, 2012

49-57

6)

Exhibit “FF” to the Affidavit of Charles M. Wright
sworn January 10, 2013 — Statement of Allegations
against Ernst & Young by the Ontario Securities

December 3, 2012

58-73




v

Commission
7) Direction of the Hon. Mr. Justice Then and Justice December 13,2012 | 74-75
Morawetz re: Settlement Approval
8) Affidavit of Eric J. Adelson with selected exhibits January 18, 2013 76-86
A. | Excerpts from Exhibit “B” —Plan of Compromise and | November 28, 2012 | 8§7-90
Reorganization
B. | Exhibit “C” — Affidavit of Eric J. Adelson December 6,2012 | 91-98
C. | Exhibit “D” — Opt out form of Invesco without January 11, 2013 99-100
trading records for Poyry Certification for Settlement
D. | Exhibit “E” — Memorandum of Siskinds LLP December 31,2012 | 101-105
E. | Exhibit “F” — Letter to Service List from Jennifer January 11, 2013 106-109
Stam
F. | Exhibit “G” — Letter to Jennifer Stam from James Orr | January 11, 2013 110-112
G. | Exhibit “H” — Letter to James Orr from Jennifer Stam | January 12, 2013 113-114
dated January 12, 2013
9) Affidavit of Tanya T. Jemec with selected exhibits January 18, 2013 115-117
A. | Exhibit “E” — Opt out form of Northwest & Ethical January 11, 2013 118
Investments L.P. without trading records for Poyry
Certification for Settlement
B. | Exhibit “F” — Opt out form of Matrix Asset January 15, 2013 119
Management Inc. without trading records for Poyry
Certification for Settlement
C. | Exhibit “G” — Opt out form of Gestion Férique January 14, 2013 120
without trading records for Poyry Certification for
Settlement
D. | Exhibit “H” — Opt out form of Montrusco Bolton January 14, 2013 121
Investments Inc. without trading records for Poyry
Certification for Settlement
10) | Affidavit of Daniel Simard with selected exhibits January 18, 2013 122-132
A. | Exhibit “H” — Opt out form of Batirente without January 11, 2013 133-134

trading records for Poyry Certification for Settlement




11) | Questions on Written Cross Examination on January 25,2013 135-141
Affidavit of Christina Doria

12) | Responses to Questions on Written Cross January 29, 2013 142-150
Examination on Affidavit of Christina Doria

13) | Monitor’s Certificate of Plan Implementation January 30, 2013 151-153

14) | Letter from Mr. Michael Spencer to the Hon. Mr. March 26, 2013 154-156
Justice Morawetz re: appointment to settle form of
order

15) | Letter from Mr. Max Starnino to the Hon. Mr. Justice | March 27, 2013 157-162
Morawetz re: appointment to settle form of order

16) | Letter from Mr. Peter Griffin to the Hon. Mr. Justice | March 27, 2013 163
Morawetz re: appointment to settle form of order

17) | Notice of Appeal of Settlement Approval and April 18, 2013 164-169
Representation Dismissal Order

18) | Endorsement of the Court of Appeal re: Directions May 1, 2013 170-175

19) | Order of the Court of Appeal re: Directions May 1, 2013 176-179

20) | Order of the Court of Appeal re: Transfer of May 1, 2013 180-184
documents

VOLUME IV

Tab | Document Description Date Page

1) Notice of Application for Leave to Appeal of the September 23, 2013 | 1-14
Applicants (Appellants) — Appeal from quash
decision

2) Certificate of Counsel for the Applicants (Appellants) | September 23, 2013 | 15-25

3) Reasons for the respective judgments of the lower
courts

A. | Endorsement of the Court of Appeal re: Motions to June 29, 2013 26-28

Quash Appeals (2013 ONCA 500)

4) Orders

A. | Order of the Court of Appeal re: Motions to Quash June 28, 2013 29-32

Appeals




vi

5)

Please refer to volumes II and III for the supporting documentation and
argument

33




TAB 1



File Number:

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIQO)

BETWEEN:

INVESCO CANADA LTD.,, NORTHWEST & ETHICAL INVESTMENTS L.P.,,
COMITE SYNDICAL NATIONAL DE RETRAITE BATIRENTE INC.,,
MATRIX ASSET MANAGEMENT INC., GESTION FERIQUE, AND
MONTRUSCO BOLTON INVESTMENTS INC.

Applicants
(Moving Parties/Appellants)
- and -

SINO-FOREST CORPORATION, ERNST & YOUNG LLP, BDO LIMITED (formerly
known as BDO MCCABE LO LIMITED), ALLEN T.Y. CHAN, KAI KIT POON, DAVID
J. HORSLEY, CREDIT SUISSE SECURITIES (CANADA), INC., TD SECURITIES INC,,

DUNDEE SECURITIES CORPORATION, RBC DOMINION SECURITIES INC,,
SCOTIA CAPITAL INC., CIBC WORLD MARKETS INC., MERRILL LYNCH
CANADA INC., CANACCORD FINANCIAL LTD., MAISON PLACEMENTS CANADA
INC., CREDIT SUISSE SECURITIES (USA) LLC and MERRILL LYNCH, PIERCE,
FENNER & SMITH INCORPORATED (successor by merger te Banc of America
Securities LLC), THE TRUSTEES OF THE LABOURERS’ PENSION FUND OF
CENTRAL AND EASTERN CANADA, THE TRUSTEES OF THE INTERNATIONAIL
UNION OF OPERATING ENGINEERS LOCAL 793 PENSION PLAN FOR
OPERATING ENGINEERS IN ONTARIQ, STUNDE AP-FONDEN, DAVID GRANT,
ROBERT WONG and POYRY (BEIJING) CONSULTING COMPANY LIMITED

Respondents
{Respondents)

Proceeding under the Class Proceedings Act, 1992

MEMORANDUM OF ARGUMENT FOR LEAVE TO APPEAL OF THE APPLICANTS
INVESCO CANADA LTD., NORTHWEST & ETHICAL INVESTMENTS L.P., COMITE
SYNDICAL NATIONAL DE RETRAITE BATIRENTE INC., MATRIX ASSET
MANAGEMENT INC., GESTION FERIQUE, AND MONTRUSCO BOLTON
INVESTMENTS INC.




KIM ORR BARRISTERS P.C.
19 Mercer Street, 4™ Floor,
Toronto, ON M5V 1H2

Won J. Kim (LSUC # 32918H)

E-mail: wik@kimorr.ca

Michael C. Spencer (LSUC # 59637F)
E-mail: mes@kimotr.ca

Megan B. McPhee (LSUC # 48351G)
E-mail: mbm(@kimorr.ca

Yonatan Rozenszajn (LSUC #59057H)
E-mail: yr@kimorr.ca

Tanya T. Jemec (LSUC #61889E)
E-mail: ttj@kimorr.ca

Tel: (416) 349-6578
Fax: (416) 598-0601

Counsel for the Applicants (Moving
Parties/Appellants), Invesco Canada Ltd.,
Northwest & Ethical Investments L.P., Comité
Syndical National de Retraite Bétirente Inc.,
Matrix Asset Management Inc., Gestion
Férique and Montrusco Bolton Investments
Inc.

ORIGINAL TO:

THE REGISTRAR

Supreme Court of Canada
Supreme Court of Canada Building
301 Wellington Street

Ottawa, ON K1A 0J1

Tel: (613) 996-9277
Fax: (613) 996-3063

LEW LEDERMAN QC
733 Easthourne Avenue
Ottawa, ON K1K 0HS

Lewis T. Lederman QC
E-mail: lew.lederman(@ledlaw.com
Tel: (613) 277-7617

Ottawa Agent of Counsel for the Applicants
(Moving Parties/Appellants), Invesco Canada
Ltd., Northwest & Ethical Investments L.P.,
Comité Syndical National de Retraite Batirente
Inc., Matrix Asset Management Inc., Gestion
Férique and Montrusco Bolton Investments
Ine.



COPIES TO:

BENNETT JONES LLP
3400 One First Canadian Place,
P.0. Box 130

Toronto, Ontario M5X 1A4

Robert W. Staley

Email: staleyr@bennetijones.com
Derek J. Bell

Email: belld@bennettiones.com
Raj S. Sahni )
Email: sahnir@bennettjones.com
Jonathan Bell

Email: belli@bennettjones.com
Sean Zweig

Email: zweigs{@bennettjones.com

Tel: (416) 777-857
Fax: (416) 863-1716

Counsel for the Respondent (Respondent)
Sino-Forest Corporation

GOWLING LAFLEUR HENDERSON LLP
1 First Canadian Place

100 King Street West, Suite 1600

Toronto, Ontario M5X 1GS

Derrick Tay
Email: detrick.tay@gowlings.com
Clifton Prophet

Email: clifton.provhet@gowlings.com
Jennifer Stam

Email: jennifer.stam@gowlings.com
Ava Kim

Email: ava.kim@gowlings.com

Jason McMurtrie

Email: jason.mcmurtrie(@gowlings.com

Tel: (416) 369-7330
Fax: (416) 862-7661

Counsel for the Monitor



FTI CONSULTING CANADA INC.
T-D Waterhouse Tower

79 Wellington Street West, P.O. Box 104
Toronto-Dominion Centre, Suite 2010,
Toronto, Ontario MSK 1G8

Greg Watson
Email: greg watson@@{ticonsulting.com
Jodi Porepa

Email: Jodi.porepa@fticonsulting.com

Tel: (416) 649-8100
Fax: (416) 649-8101

Monitor

AFFLECK GREENE MCMURTY LLP
365 Bay Street, Suite 200
Toronto, ON M5H 2V1

Peter Greene

Email: pgreene@agmlawyers.com
Kenneth Dekker

Email: kdekker@agmlawyers.com

Tel: (416) 360-2800
Fax: (416) 360-8767

Counsel for the Respondent (Respondent)
BDO Limited

BAKER MCKENZIE LLP
Brookfield Place, 2100-181 Bay Street
Toronto, ON MS5J 2T3

John Pirie
Email: john.pirie@bakermckenzie.com
David Gadsden

Email: david.gadsden@bakermckenzie.com

Tel: (416) 865-2325
Fax: (416) 863-6275

Counsel for the Respondent (Respondent)
Poyry (Beijing) Consulting Company Limited



LENCZNER SLAGHT ROYCE SMITH
GRIFFIN LLP

Suite 2600, 130 Adelaide Street West

" Toronto, ON MS5H 3P5

Peter H. Griffin

Email: pgriffin@litisate.com
Peter J. Oshorne

Email: posborne@litigate.com
Linda L. Fuerst

Email: lfuerst(@litigate.com
Shara Roy

Email: sroy({@litigate.com

Tel: 416.865.9500
Fax: 416.865.3558

Counsel for the Respondent (Respondent)
Ernst & Young LLP

McCARTHY TETRAULT LLP
Suite 2500, 1000 De La Gauchetiere St. West
Montreal, QC H3B 0A2

Alain N. Tardif

Email: atardif@mccarthy.ca
Mason Poplaw

Email: mpoplaw{@mccarthy.ca
Céline Legendre

Email: clegendre@mccarthy.ca

Tel: 514.397.4274
Fax : 514.875.6246

Counsel for the Respondent (Respondent)
Ernst & Young LLP



OSLER, HOSKIN & HARCOURT LLP

1 First Canadian Place, 100 King Street West
Suite 6100, P.O. Box 50

Toronto, ON M5X 1B8

Larry Lowenstein

Email: llowenstein{@osler.com
Edward Sellers

Email: esellers@osler.com
Geoffrey Grove

Email: ggrove@osler.com

Tel: (416) 862-6454
Fax: (416) 862-6666

Counsel for the Respondent (Respondent)
Board of Directors of Sino-Forest Corporation

SISKINDS LLP
680 Waterloo Sireet, P.O. Box 2520
T.ondon, ON N6A 3V8

A. Dimitri Lascaris

Email: dimitri.lascaris@siskinds.com
Charles M. Wright
Email: charles, wright@siskinds.com

Tel: (519) 660-7844
Fax: (519) 672-6065

Counsel for the Respondents (Respondents) Ad
Hoc Committee of Purchasers of the
Applicant’s Securities, including the
Representative Plaintiffs in the Ontario Class
Action against the Applicant



KOSKIE MINSKY LLP
20 Queen Street West, Suite 900
Toronto, ON M35H 3R3

Kirk M. Baert

Email: kbaert@kmlaw.ca
Jonathan Ptak

Email: jptak@kmlaw.ca
Jonathan Bida

Email: jbida@kmiaw.ca
Garth Myers

Email: gmyers@kmlaw.ca

Tel: (416) 595-2117
Fax: (416) 204-2899

Counsel for the Respondents (Respondents) Ad
Hoc Committee of Purchasers of the
Applicant’s Securities, including the
Representative Plaintiffs in the Ontario Class
Action against the Applicant

PALTARE ROLAND ROSENBERG
ROTHSTEIN LLP

155 Wellington Street, 35™ Floor
Toronto, ON M5V 3HI

Ken Rosenberg

Email: ken.rosenberg{@paliareroland.com
Massimo (Max) Starnino

Email: max.starnino{@paliareroland.com

Tel: (416) 646-4304
Fax: (416) 646-4301

Counsel for the Respondents (Respondents) Ad
Hoc Committee of Purchasers of the
Applicant’s Securities, including the
Representative Plaintiffs in the Ontario Class
Action against the Applicant



MILLER THOMSON LLP
Scotia Plaza, 40 King Street West, Suite 5800
Toronto, ON M5H 351

Emily Cole

Email: ecolef@milierthomson.com
Joseph Marin

Email: jmarin@millerthomson.com

Tel: (416) 595-8640
Fax: (416) 595-8695

Counsel for the Respondent (Respondent)
Allen T, Y, Chan

THORNTON GROUT FINNIGAN LLP
Suite 3200, 100 Wellington Street West

P. O. Box 329, Toronto-Dominion Centre
Toronto, ON MSK 1K7

James H. Grout

Email: jgrout@tegf.ca
Kyle Plunkett

‘Email: kplunkett{@tef.ca

Tel: (416) 304-0537
Fax: (416) 304-1313

Counsel for the Ontario Securities Commission

GOODMANS LLP
333 Bay Street, Suite 3400
Toronto, ON M3H 257

Benjamin Zarnett

Email: bzarneti{@goodmans.ca
Robert Chadwick

Email: rchadwick@goodmans.ca
Brendan O'Neill

Email: boneilli@goodmans.ca
Caroline Descours

Email: cdescours@@goodmans.ca

Tel: (416) 597-4204
Fax: (416) 979-1234

Counsel for Ad Hoc Committee of Bondholders



DAVIS LLP

1 First Canadian Place, Suite 6000
100 King Street West, P.O. Box 367
Toronto, ON M5X 1E2

Susan E. Friedman

Email: sfriedman(@davis.ca
Bruce Darlington

Email: bdarlington{davis.ca
Brandon Barnes

Email; bbarnes{@davis.ca

Tel: (416) 365-3503
Fax: (416) 777-7415

Counsel for the Respondent (Respondent) Kai
Kat Poon

WARDLE DALEY BERNSTEIN LLP
2104 - 401 Bay Street, P.O. Box 21
Toronto, ON M5H 2Y4

Peter Wardle

Email: pwardle@wdbiaw.ca
Simon Bieber

Email; sbieber@wdblaw.ca
Erin Pleet

Email: epleet@wdblaw.ca

Tel: (416) 351-2771
Fax: (416)351-9196

Counsel for the Respondent (Respondent)
David Horsley



TORYS LLP
Toronto-Dominion Centre
79 Wellington Street West
Suite 3000, Box 270
Toronto, ON MS5K IN2

John Fabello

Email: jfabello@torys.com
David Bish

Email: dbish@torys.com
Andrew Gray

Email: agray(@torys.com

Tel: (416) 865-8228
Fax: (416) 865-7380

Counsel for the Respondents (Respondents) the
Underwriters named in Ontario Class Action,
The Trustees of the Labourers’ Pension Fund
of Central and Eastern Canada, et al. v. Sino-
Forest Corporation, et al.



TABLE OF CONTENTS

PART I- OVERVIEW OF THE ISSUES OF PUBLIC IMPORTANCE

AND CONCISE STATEMENT OF FACTS oot 1
PART II - THE QUESTIONS IN ISSUE . .ieoiiriiiereeirinraioniniisnesmisiesissiennsesioensen 6
PART HI — STATEMENT OF ARGUMENT ...ttt sessessesns s 7
A, This Court Should Grant Leave Because Preserving Class Members’
Rights to Opt Out of Class Settlements Is a Matter of Public Importance............ 7
1. Opt-out rights are a fundamental feature of class actions and
are required by principles of fairness and natural justice........oevevevvrerionen 7
2. Sino-Forest has aftracted substantial public attention................... Y
3. The Applicants are serious and responsible investors, had a

large stake in Sino-Forest, and fear that introduction of no-opt-out
settlements in Canada will harm the integrity of our securities markets... 9

B. Sino-Forest’s CCAA Plan of Reorganization Does Not Provide Any
Good Reason for Allowing E&Y and the Class Plaintiffs to Settle on a

NO-OPt-OUE BASIS....occiiiiirieieriierceireasesresieserasssessesssessossassssresseressssssresenses 11

C. The Applicants Must Have Some Right to Appeal the Abrogation of

Their Opt-Out Rights Under the Class Proceedings Act.....ccccvveirercenrnicennesrennnns 14
PART IV — SUBMISSION AS TO COSTS ..ottt e sne e 16
PART V — THE ORDER REQUESTED ......cccoiiviniiicninrici e s e 16
PART VI-TABLE OF AUTHORITIES ..ot sse e enees 17

A. Legislation and Regulations ..........ccevciineecrneniiencecnies e sseescnensessessees s 17

B. Cases ANd TEXIS ..ccviirciiereirer et s e s e s e sasreneans 17



PART I - OVERVIEW OF THE ISSUES OF PUBLIC IMPORTANCE
AND CONCISE STATEMENT OF FACTS

1. The issue in this proposed appeal is whether a court may properly approve a class action
settlement in which the class plaintiff and the settling defendant have agreed to prohibit opt outs
and to prevent absent class members from suing the defendant individually. The Applicants are

investment funds whose attempts to opt out were abrogated.

2, Whenever this Court has considered issues involving the binding effect of class litigation,
the principle that plaintiff class members must be given the alternative right to proceed on their

own (by either opting out, or not opting in) has been recognized as a sacrosanct hallmark of

procedural fairness.

3. All provincial class proceedings statutes provide for opt-out or opt-in rights. Most
provinces use an opt-out regime, so the term “opt-out rights” will be used herein to denote the
right of class members to exit or avoid entering the class -proceeding and to proceed, if they

desire, to prosecute their claims on an individual basis.

4. This Court first emphasized that the class action procedure is legitimized by the ability of

putative class members to elect whether to opt out in its 2001 decision in Western Canadian

Shopping Centres v. Dutton:

149 A judgment is binding on a class member only if the class membe
is notified of the suit and is given an opportunity to exclude himself or
herself from the proceeding.1

5. The importance of opt-out rights was emphasized again in the Court’s 2009 decision in

Canada Post Corp. v. Lepine:

942 The [class action] notice procedure is indispensable in that it
informs [class] members about how the judgment authorizing the class’
action or certifying the class proceeding affects them, about the rights - in
particular the possibility of opting out of the class action -- they have under
the judgment, and sometimes, as here, about a seftlement in the case.”

! Western Canadian Shopping Centres Inc v Dutton, 2001 SCC 46, [2001] 2 SCR 534 at para 49 [“Western”),
Application Record, Volume 11, Tab iM.

2 Canada Post Corp v Lepine, 2009 SCC 16, [2009] 1 SCR 549 at para 42 [ “Canada Post’], Application Record,
Volume I, Tab IN. Other decisions confirming opt-out rights are Marcotte v Longueuil (City), 2009 SCC 43, [2009]
SCJ No. 43, [2009] 3 SCR. 65 (SCC), at para. 40 Application Record, Volume II, Tab 10; Bisailion v Concordia



6. This judicial insistence on opt-out rights derives from several sources. Irrevocably
binding claimants to a proceeding that they want no part of would violate fundamental prinéiples
of procedural fairness and natural justice. Similarly, our courts will not recognize and enforce
class judgments from other countries unless that type of due process ﬁas been afforded. Within
an existing class proceeding, the prospective ability of class members to opt out acts as a counter-
weight against the power of class counsel who are discouraged from concluding inadequate
settlements at the risk of losing their constituency if enough class members are dissatisfied and
opt out. Similarly, settling defendants are incentivized to raise their settlement offers in order to

include as many members as possible in the settlement class and thus avoid having to deal

separately with opt outs.

7. Given the legislated inviolability and universal judicial acceptance of opt-out rights, the
Applicants submit it is an issue of public importance to ensure that those fundamental pillars of
class action law cannot be bargained away by the parties and abrogated by the courts. Yet just

that has occurred in this case.

8. The present litigation involves the largest securities fraud in recent Canadian history: the
Sino-Forest case. Sino-Forest Corp. was organized in Ontario and listed on the TSX, but its
forestry operations were largely in China. At the end of 2010, its market capitalization was over
$6 billion, but, when a small analyst firm asserted in June 2011 that the company was a “near
total fraud”, the stock collapsed. A massive securities class proceeding was commenced soon
thereafter in Ontario (there were also class actions started in Québec, Saskatchewan, and New
York) against the company, its directors and officers, and experts,i auditors and underwriters.

Ernst & Young LLP (“E&Y"), the company’s primary auditor, was a main target.

5. In March 2012, plaintiffs’ counsel in the Ontario land Québec cases (the actions were not
yet class-certified) reached a proposed settlement with defendant Poyry (Beijing) Consulting
Company Limited (“Poyry™), the forestry expert that had opined on Sino-Forest’s operations.
Ten days later, Sino-Forest filed for insolvency protection in Ontario ﬁnder the Companies’

Creditors Arrangement Act (“CCAA4™), which (among other things) stayed the class proceedings.

University, 2006 SCC 19, [2006] 1 SCR 666, at para. 97 Application Record, Volume 11, Tab 1P; and Naulf v
Canadian Consumer Co., [1981] 1 SCR 553 at page 557 Application Record, Volume II, Tab 1Q.
* Companies’ Creditors Arrangement Act, RSC 1985, ¢ C-36 [“CCA4"], Application Record, Volume II, Tab 1A,
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In due course, the stay was lifted to allow the class action courts to proceed with normal notice,

opt-out, and approval procedures to implement the Poyry settlement.

10.  The partics to the CCAA proceeding worked through the summer and fall of 2012 to
restructure the company. There were no Canadian operations or employees® jobs to save. The
parties ultimately proposed a Plan of Compromise and Reorganization under which the
company’s assets, which had not attracted an outside buyer, were placed in “Newco” entities.
Sino-Forest’s creditors (largely foreigners who had bought Sino-Forest’s debt securities) were
then given title to the entities. By late November 2012, all parties were ready to sign off on the
plan. Unsurprisingly, no Sino-Forest money remained to pay the two ovetlapping groups of
“equity” claimants: (&) Sino-Forest shareholders on the effective date of the reorganization, and
(b) Sino-Forest share purchaser class members who had acquired their shares while the fraud was
occurring.' The equity claimants, though fechnically creditors, thus were not to receive any

consideration and were not entitled to vote on the plan,

11.  The proposed plan also predictably and explicitly provided that it did not affect any of the
claims that were being, or could be, asserted against “third party defendants” -- i.e, against the
experts, auditors, underwriters, and many of the company’s officers -- who were not insolvent,
not applying for CCAA protection, and nof eligible to escape adjudication of the claims asserted

against them in the class action.

12. OnDecember 3, 2012 -- the day of the adjourned creditor vote on the reorganization plan
- BE&Y and the plaintiffs’ counsel in the still-uncertified class action made a bombshell
announcement: they had reached a proposed settlement of the class claims against E&Y for $117
million. Moreover, the plaintiffs and counsel for other parﬁes had agreed on a “framework” for
handling as yet unseitled claims against other third party defendants in the class action -- some of
whom were already designated, and others of whom could be added later and without court
approval. Plan amendments released that day contained a new Article 11 covering the E&Y
settlement and the framework for other settlements. The plan was approved by Sino-Forest’s
(non-equity) creditors, with many represented by proxies that had been submitted long before the
amendments were announced. Moreover, the plaintiffs and counsel for other parties had agreed
on a “framework” for handling as yet unsettled claims against other third party defendants in the

class action -- some of whom were already designated, and others of whom could be added later



and without court approval. But these settlements were not proposed to be handled through the
class action, as the Poyry seftlement had been. Instead, plan amendments released that day
contained a new Article 11, which provided that the E&Y settlement and the framework for other
settlements would be implemented under the CC44. The plan was approved by Sino-Forest’s
(non-equity) creditors, with many represented by proxies that had been submitted long before the

amendments were announced.

13.  As details emerged over the next few days, it was disclosed that the E&Y settlement was
conditioned on provisions that the setilement “shall be approved and implemented” in the CC44

proceedings and “shall be conditional upon full and final releases” of all claims against E&Y

“and without opt-outs”.

14, The class plaintiffs’ counsel later issued a memorandum stating that E&Y was paying a

“substantial premium” in return for the no-opt-out condition.

15.  The Applicants here seeking leave to appeal to this Court ate six investment funds from
Ontario and Québec. They are “absent” members of the class defined in the Sino-Forest class
proceeding (i.e., purchasers of Sino-Forest shares prior to disclosure of the fraud).* The
Applicants range from a very large Ontatio based private mutual fund that offers units to the
public (Invesco Canada Ltd.), to smaller private funds, to a consortium of Québec-based union

retirement funds (Comité Syndical National de Retraite Batirente Inc.).

16.  The Applicants were incensed upon learning that seitlements with solvent defendants in
the Sino-Forest cIéss case Wéré being implemented on a non-opt-out basis. They found this
violation of principle to be offensive and would have reacted the same way regardless of the
dollars involved, Furthermore, the parties were seeking to push through the reorganization plan
by obtaining the appointment 'of the CCAA judge under the Class Proceedings Act, 1992
(“CPA”Y and scheduling all approval hearings to occur on or before January 4, 2013. The basis

for the Applicants’ objections was the deprivation of their rights to opt out and sue direcily.

17.  Ultimately, despite the Applicants® opposition, Sino-Forest’s revised reorganization plan
was judicially approved (sanctioned) after a hearing on December 7, 2012; the plan was

implemented on January 30, 2013; and the E&Y settlement was approved after a hearing on

* Two of them had sought carriage of the Sino-Forest class proceedings, but Jost ouf to the funds that were appointed.
* Class Proceedings Act, SO 1992, ¢ 6 [“CPA”], Application Record, Volume II, Tab 1D.
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February 4, 2013. The Applicants were not allowed to opt out and pursue their claims

individually. Their attempts to appeal were dismissed.

18.  The results below are not just a one-off aberration lacking in further public importance.
Unfortunately, the approach pioneered by third party non-debtor defendants in Sino-Forest is
susceptible of duplication in any multi-defendant class litigation where one defendant may seek
CCAA protection and the rest will ride their coat-tails into non-opt-out settlements. This would

be particularly egregious in cases where fraud is alleged.

19.  The advantages to such defendants of non-opt-out settlementsare quite obvious: the
settlement amount is set, the timing is predictable, and there is only one approval hearing, The
pressure to pay an increased amount in order to minimize opt-out claims is removed. Moreover,
there are advantages to the plaintiffs’ counsel as well (whether or not the class is yet certified),
because preventing atirition of absent class members’ claims into opt-out proceedings will
maximize the size of the pot from which plaintiffs’ counsel fees are typically ascertained and

paid. The temptations for all of these parties are clear.

20.  There are already at least three situations known to the Applicants’ counsel in which
defendants in major pending class actions have sought CCA4 protec’fion.6 Now that the template
has been defined and approved in Sino-Forest, defence counsel are nearly certain to seek similar
scttiements for their solvent clients in other class cases, thereBy negating the fundamental opt-out
rights of class members. For the reasons described above, class counsel would have pecuniary

reasons to consent to the no-opt-out settlement model.

21.  Accordingly, the Applicants respectfully submit that guarding class action opt-out rights
is a matter of public importance. This Court should accept review of the orders below so that the
opt-out rights of class members will be preserved against negation in settlements specifically

crafted to abrogate those rights.

§ Timminco Ltd. is the securities-issuer defendant named in Pennyfeather v Timminco Ltd et al, a securities class
action alleging that the conipany’s main asset, a supposedly innovative process for producing solar-quality silicon, in
fact did not exist. Timminco obtained CCAA protection and the other defendants are now seeking releases, In April
2013, Poseidon Concepts Corp. was granted creditor protection under the CCAA; it is the company defendant in class
proceedings in Ontario, Alberta and Québec alleging breaches of securities law, secondary market misrepresentation
and negligent misrepresentation. In August 2013, Montreal, Main & Atlantic Canada Co. (*MMA”) announced that
it was petitioning for refief under the CCA4. MMA is one of several defendants in class proceedings regarding the
devastating railway explosion in Lac-Mégantic, Québec.
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PART II -- THE QUESTIONS IN ISSUE

22,  The Supeﬁor Court issued the following two decisions as to which review is sought:

(8) CCAA order dated December 10, 2012, sanctioning Sino-Forest’s Plan of
Compromise and Reorganization, including Article 11 provisions on the E&Y settlement and the
framework for other third party defendant settlements;

(b) Order dated March 20, 2013, issued under captions for both the Sino-Forest CCA4
proceeding and thé Sino-Forest class proceeding, approving the E&Y settlement and dismissing
the Applicants’ objections. An additional order issued the same day dismissed the Applicants’

request to be appointed to represent the interests of some 84 objecting class members.

23.  The Court of Appeal issued two decisions.as to which review is sought:

(a)‘ an endorsement and order dated June 26, 2013 (the “Leave Order”), dismissing the
Applicants’ motions for leave to appeal under the CCA4 from the December 10, 2012, and March
20, 2013 orders; and '

(b) an endorsement and order dated June 28, 2013 (the “Quash Order”), granting motions
by the class action plaintiffs and E&Y to quash the Applicants’ appeal of the March 20, 2013,
orders approving the E&Y settlement under the CPA.

24.  The issue on the present applications is whether the Applicants should be granted leave to
appeal to this Court on the following issues, which the Applicants submit are of public
importance:

a. In a class action, is it permissible for a settling defendant and the counsel for
the (uncertified) class plaintiffs to agree on an explicit no-opt-out provision as part of the
proposed settlement, and for the court to approve such a provision? '

b. Does a CCAA insolvency proceeding pending against a company that is a
defendant in a class action give the CCA4 court jurisdiction or discretion to provide non-opt-out

releases to other (non-apphcant solvent) defendants?

c. Do absent class members lack standing under the CPA to appeal an order

approving a settlement of a class proceeding that explicitly prohibits them from opting out?

25. The Applicants’ position is that a class member’s right to opt out of a class proceeding is
 fundamental and it is of public importance to ensure that the right is not abrogated. If a

settlement is approved with a no-opt-out provision such that class members are not allowed to



prosecute their own claims, it is of public importance to ensure that those class members may

appeal that decision.

PART II1 - STATEMENT OF ARGUMENT

26.  The Applicants respectfully request that the Court grant leave to appeal the Quash Order
and Leave Order, and that the appeals be consolidated and heard together if leave is granted. The
Applicants respectfully submit that the questions in issue stated above are of public importance

such that they ought to be reviewed and decided by this Court.”
A. This Court Should Grant Leave Because Preserving Class Members’
Rights to Opt Out of Class Settlements Is a Matter of Public Importance

1. Opt-out rights are a fundamental feature of class actions and are
required by principles of fairness and natural justice

27.  This case represents the first time, as far as the Applicants are aware, that any Canadian
court has allowed class plaintiffs to bargain away the right of absent class members to opt out, as
part of a settlement in which the settling defendant sought the prohibition against opt outs as a

provision of the settlement. The Minutes of Settlement leave no doubt of the parties® intention to

contract away the right to opt ouf:

910 It is the intention of the Parties that this settlement shall be
approved and implemented in the Sino-Forest Corporation CCAA
Proceedings. The settlement shall be conditional upon full and final releases
and claims bar orders in favour of EY and which satisfy and extinguish all
claims against EY, and without opt-outs, and as contemplated by the
additional terms attached hereto as Schedule B hereto and incorporated as
part of these Minutes of Settlement.?

28..  Section 9 of the Ontario CP4 provides:

7 Section 40 of the Supreme Court Act provides that leave should be granted when, “with respect to the particular
case sought to be appealed, the Supreme Court is of the opinion that any question involved therein is, by reason of its
public importance or the importance of any issue of law or any issue of mixed law and fact involved in that question,
one that ought to be decided by the Supreme Court or is, for any other reason, of such a nature or significance as to
warrant decision by it ....” Supreme Court Act, RSC 1985, ¢ §-26, as amended, s 40.

¢ Exhibit “A” to the Affidavit of Charles M. Wright sworn January 10, 2013 - Minutes of Seitlement between the
Ontario Plaintiffs and Ernst & Young LLP, para. 10, Appellant’s Motion Record, Volume ITI, Tab 2A, p 51. The
attached Schedule “B” at page 2 contains a cryptic reference to a Final Order to be issued in the Ontario Class
Action, to include an “opt-out threshold agreeable to E&Y”. The Objectors have sought an explanation of that
reference, but none has been farnished.
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Any member of a class involved in a class proceeding may opt out of the
proceeding in the manner and within the time specified in the certification

order.” _
This section was enacted specifically so that the right to opt out is not subject to judicial

discretion, contrary to the Law Reform Commission’s recommendation that discretion be

allowed.'?

29.  Each province that allows class proceedings requires a procedure making class members’
participation in the action non-mandatory. Ontario, Alberta, Manitoba, Saskatchewan, Québec,
and Nova Scotia are opt-out re gimes.11 British Columbia, Newfoundland and Labrador, and New
Brunswick have a hybrid system, in which residents of the province operate under an opt-out

2 No class proceedings legislation

regime and non-residents operate under an opt-in regime,
grants discretion to the court or the parties to waive or override a class member’s right to decide

not fo participate.

30.  As described in the first paragraphs of this factum, this Court has recognized the opt-out

right as fundamental. The Ontario Court of Appeal has said the same’

, and‘ in one case
concluded that a class notice, which was supposed to inform class members about their opt-out
rights, was so inadequate as to constitute a denial of natural justice.™* The right to opt out is part
of the balance that provincial legislators have struck in allowing multiple claims to be litigated on

a group or common basis.

% CPA, s. 9, Application Record, Volume II, Tab 1D.

1 Ministry of the Attorney General, Ontaric Law Reform Cormmission, Report on Class Actions, Vol II, at 494,
Application Record, Volume II ab BB

YW Class Proceedings Aet, 1992, SO 1992, ¢ 6, s 9, Application Record, Volume II, Tab 1D; Class Proceedings Act,
SA 2003, ¢ C-16.5, s 17, Application Record, Volume II, Tab 1E; Class Proceedings Act, CCSM, ¢ C130, s 16,
Application Record, Volume II, Tab 1F; The Class Actions Act, 882001, ¢ C-12.01, s 18, Application Record,
Volume II, Tab 1G; Civil Code of Québec, LRQ, ¢ C-1991, s 2897, Application Record, Volume II, Tab 1H; Class
Proceedings Act, SNS 2007, ¢ 28, s 19, Application Record, Volume II, Tab 11, :

2 Class Proceedings Act, RSBC 1996, ¢ 50, s 16, Application Record, Volume II, Tab 1J; Class Actions Act, SNL
2001, ¢ C-18.1, s 17, Application Record, Volume II, Tab 1K; Class Proceedings Act, RSNB 2011, ¢ 125, 5 18,
Application Record, Volume II, Tab 1L.

¥ pischer v IG Investment Management Ltd, 2012 ONCA 47 at para 69 [“F ischer”], Application Record, Volume II,
Tab IR; see also Currie v McDonald's Restaurants of Canada Ltd, [2005} 74 OR (3d) 321 at para 28 (CA)
[“Currie”], Application Record, Volume II, Tab 18, ’

Y Ibid., at para 43.



O w0

2. Sino-Forest has attracted substantial public attention
31.  The high public profile of the demise of Sino-Forest, of the efforts to determine what went

wrong, and of the litigation sccking recoveries for injured investors enhances the public

importance of the issues presented by this application.

32, Sino-Forest was the largest failure of a Canadian public company due to apparent fraud, at
least since Bre-X, with investor losses in the multi-billions. An RCMP investigation into the
alleged fraud by company officers is ongoing; two former officers, former CEO Mr. Allen T.Y.
Chan and Mr. David J. Horsley, have been accused by the Ontario Securities Commission
(“OSC”) of engaging in unlawful conduct, and Mr. Chan specifically of fraud (he was called the
“mastermind”).”® The OSC has also asserted that E&Y failed to perfohn its audits of Sino-Forest
in accordance with generally accepted auditing standards, in violation of the Ontario Securities
Act® The fact that the OSC released its Statement of Allegations against E&Y on the same day

that E&Y announced its proposed $117 million class settlement also raises the public profile of

this maftter.

33.  Other than the E&Y settlement at issue here and the Poyry opt-out scttlement mentioned
earlier, the disposition of claims against other defendants has stalled. Certification of the case has
been scheduled for hearing in late February 2014, Several defendants have been added to the list
of those qualified to use the framework for further no-opt-out settlements, including BDO
Limited (another former Sino-Forest auditor); the underwriters; and three former officers and
directors, including Mr: Chan. No further seltlements have been announced; the parties may be

waiting to see whether this Court will accept review. All of these factors confirm the public

importance of the present application.

34,  In addition, the fact that there were several dozen valid and timely objections fo the E&Y
settlement -- which was announced during the holiday season -- indicates public interest in this
matter. Normally there are few if any objectors to securities settlements in class actions. Some

objectors stated they did not believe their interests had been represented by the class plaintiffs.

15 Exhibit “EE” to the Affidavit of Charles M Wright sworn January 10, 2013 — Statement of Allegations against
Sino-Forest by the Ontario Securities Commission at paras 11 and 119, Application Record, Volume II1, Tab 4, pp
13 and 23, ° :

16 pxhibit “EF” to the Affidavit of Charles M Wright sworn January 10, 2013 — Statement of Allegations against
Ernst & Young by the Ontario Securities Commission at paras 14 and 65-67, Application Record, Volume III, Tab 6,
pp 62, 68, and 73; Securities Act, R.8.0. 1990, ¢. S. 5, s 78, Application Record, Volume II, Tab 1C,
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Some said that a $117 million settlement from an auditor defendant with primary responsibility
for causing investors® losses was insufficient, in light of the total multi-billion-dollar losses and

the fact that the E&Y settlement amount apparently did not even exhaust the available insurance

coverage.

35.  Finally, as also noted above, the E&Y settlement may become a template for other
situations, in cases in which one defendant files for CCAA4 protection (often the company that
issued securitics in cases alleging securities violations may end up insolvent), and other
defendants seek to negotiate scttlements for themselves using the no-opt-out framework. Several
securities cases presenting this configuration are cited above. The no-opt-out innovation in the
E&Y settlement, if it is not disapproved, has the potential of becoming routine in complex

securitics and other cases.

3. The Applicants are serious and responsible investors, had a large stake
in Sino-Forest, and fear that introduction of no-opt-out settlements in
Canada will harm the integrity of our securities markets

36.  The six Applicants are institutional investment funds in Ontario and Québec. They are
attuned to corporate governance issues, and as noted above, they were incensed that the class
plaintiffs and E&Y negotiated a settlement that excluded opt outs; that the Superior Court
specifically approved that aspect of the settlement; and that E&Y apparently paid and the class

plaintiffs accepted a “premium” to obtain that provision,

37.  Even in this situation irivolving an as-yet-uncertified class, the counsel for the class
plaintiffs are supposed to represent the interests of all class members. -Negotiating away opt-out

rights was contrary to that duty.

38.  The class plaintiffs argued to the Superior Court and the Court of Appeal that the
Applicants represented only a small minority of Sino-Forest shareholder class members, and that
- two of the Applicants were motivated by sour grapes because they had sought carriage of the
class action but failed. The latter point was purely ad hominem and simply wrong. As for
financial intetests, the Applicants together held over 3.9 million Sino-Forest shares at the time the

frand was revealed!” -- about four times the aggregate holdings of the (named) class plaintiffs.'®

17 Affidavit of Tanya T Jemec sworn January 18, 2013, at para6, Application Record, Volume I1I, Tab 9, pp 116.
18 Excerpts from Class Action Carriage decision in Smith v Sino-Forest Corporation, 2012 ONSC 24 at paras 112~

126, Application Record, Volume ITi, Tab 1, pp 3-4.



In any event, the importance of opt-out rights does not depend on numbers of shares or amounts

of money involved.

39.  The Applicants also articulated concerns to the Superior Court that allowing no-opt-out

settlements in securities class actions would damage Canada’s capital markets:

917 If the Plan operates as described above, so that investors in
Invesco’s position would effectively lose the ability to opt out and seek
adjudication of claims against Third Party Defendants in litigation outside
the Class Action, then this would have the perverse consequence of
irretrievably damaging investors’ trust in the integrity of our capital markets,
and thus would in the long run impair the proper functioning of those
markets themselves.”

40.  Those concerns go beyond the fundamental issues of procedural fairness identified in the
jurisprudence on class actions, and raise larger concerns about the integrity of our financial

markets, which the Applicants submit are of high public importance.

B. Sino-Forest’s CCAA Plan of Reorganization Does Not Provide
Any Good Reason for Allowing E&Y and the Class Plaintiffs
to Settle on a No-Opt-Out Basis

41,  The Superior Court abrogated class members’ opt-out rights based on its view that a no-
opt-out release of defendants like E&Y is permitted under Part I of the CCAA (“Compromises
and Arrangements™), which the court held takes precedence, at least in this situation.®® The Court
of Appeal referred generally to this point but did not articulate any further analysis.?‘l.

42, Thé CCAA does not explicitly mention releases of third par-ty defenda:mts (i.e., parties
other than the debtor applicant in the CCA4 proceeding), except in s. 5.1, which specifically
provides for releases of company directors in certain circumstances. CCAA releases of other
categories of pérsons would have to be inferred from more general CCAA provisions. Two
provincial courts of appeal have reached opposite conclusions on whether the CCA4 authorizes

releases of “third party” defendants (other than under s. 5.1). In Michaud v. Steinbergn, the

¥ Affidavit of Eric J Adelson sworn December 6, 2012 (“Adelson AfP), at para 17, Application Record, Volume 1T,

Tab 8B, pp 97.

X Reasons of the Hon, Mr. Justice Morawetz re: Settlement Approval and Representation Dismissal (2013 ONSC
1078) at paras 71-73, Application Record, Volume 1, Tab 3C, pp 58-59.

21 Endorsement of the Court of Appeal re: Motions for Leave to Appeal (2013 ONCA 456) at para 14, Application
Record, Volume I, Tab 3D, pp 66.

2 Steinberg Ine ¢ Michaud, 1993 CarswellQue 2055 (CA), Application Record, Volume II, Tab 1W.
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Court of Appeal for Québec stated that the CCA44 “does not go so far as to offer an umbrella to all
the persons within [the CCAA’s] orbit” and that “[t}he Act and the case law clearly do not permit
extending the application of an arrangement to persons other than the respondent and its creditors

.. 2 Fifieen years later, in ATB Financial v. Metcalfe & Mansfield Alternative Investments I
Corp.2*, the courts in Ontario came to a somewhat opposing view, finding that cross-releases of
all creditors and participants in the asset-backed commercial paper market should be approved as
“related to” and “necessary for” the CCAA restructuring put in place to prevent the collapse of -
that market. Other than its denial of leave to appeal in the ATB Financial matter, this Court has
not considered the issue of whether and when CCA4 non-debior third party releases may be

approved.”

- 43, This Court could coriéeivably use the present case as an opportunity to confront that issue,
which would raise matters of public importance, However, in reality, and despite the decisions
by the courts beldw, this case does not present a situation, under any fair view of the law, that
could justify using the CCAA4 to abrogaterclass members’ opf-out rights. In trying to bring most
of the multi-defendant Sino-Forest investors’ litigation into the CCA4 court, the parties and the
courts reached far beyond the standard for allowing non-debtor third party CCA4 releases
recognized in the ATB Financial deciéion (even assuming that decision represents the proper
standard for permitting such releases). Indeed, the courts below ventured into an area where “the
proceedings were not conducted according to the spirit and principles of the Canadian system of
civil justice”.zs '
44.  The Applicants anticipate that the parties opposed fo the present application will argue

that a CCAA court clearly has jurisdiction and discretion to approve releases in favour of third

party defendants such as E&Y, even though they are not the C'CA4 applicant and are certainly not

3 Ibid at paras 54, 58. .

% ATB Financial v Metcalfe & Mansfield Alternative Investments I Corp,[2008] OJ No 3164 (CA), aff'g [2008] OJ
© No 2265 (SCT), Application Record, Volume II, Tab 1X. |

25 Courts in the U.S. have considered similar issues in connection with reorganizations under Chapter 11 of the
Bankruptcy Code. Three federal circuits categorically prohibit non-debtor releases. In the Second Circuit, where the
analysis is more flexible, the courts require “unique circumstances”, and the most recent authority indicaftes that
reorganization plan releases of a non-debtor by non-voting equity stakeholders will be enforced only on an opt-out
basis. In re DBSD North America Inc., 419 B.R. 179 (Bankr. S.D.N.Y. 2009), aff'd, 2010 W1 1223109 (S.D.N.Y.
2010), rev'd on other grounds, 627 F.2d 496 (2d Cir. 2010), 634 F.3d 79 (201 1) (opinion), Application Record,
Volume 11, Tab 1Y; see also I re Conseco, Inc., 301 B.R. 525 (Bankr, N.D. 111, 2003), Application Record, Volume
11, Tab 1Z.

2 Sun Indalex Finance, LLC v United Steehworkers, 2013 SCC 6, at para 275 (LaBel and Abella JJ, dissenting in

part). Application Record, Volume II, Tab 1V,
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insolvent, and that this Court need not and should not review whether the CCA4 court’s exercise

of discretion was justified in the present situation.

45,  The lower courts found that, so long as a third party release “related to” the debtor’s
restructuring, it could be approved (on a no-opt-out basis). That articulation of the requirement,
without focusing on whether the release is “necessary”, is so relaxed as to be meaningless. It
would allow no-opt-out releases to be given to all third party defendants in any case invoiving a
company that seeks CCAA reorganization. That is-demonstrated in the present case because all
categories of defendants, even including those accused of fraud by the OSC, are being permitied
to use the “framework” sanctioned by the CCAA court for their settlemenis. The present
circumstances are far less exceptional than those that persuaded the ATB Financial court, after
almost anguished analysis, to allow third party defendant releases in order to save the entire asset-

backed commercial paper matket.

46.  In addition, the CCA4 court here justified bringing the E&Y settlement into the CCA4
proceedings on the basis that the $117 million to be paid by E&Y constituted the “only monetary

227 as a distribution to Sino-Forest’s

contribution that can be directly identified, at this time
“claimants ... and voting creditors”?® and the “only real monetary consideration available to all
stakeholders”?. The term “monetary” in these statements is significant because the (non-equity)
creditors of Sino-Forest certainly received valuable interests in the Newco entities and were not
left empty-handed. The $117 million will be derived from the settlement of the class action
claims against E&Y. That sum properly belongs to the class members in that litigation, the
purchasers of Sino-Forest securities prior to the disclosure of the fraud -- and not to Sino-Forest’s
current creditors. In fact, section 6(8) of the CCAA prohibits the use of a CCA4 plan to pay
equity claimants unless non-equity creditor claims are first “paid in full” (which certainly is not
happening under any circumstances in Sino-Forest).?® This reveals a deep disconnect between
Justice Morawetz’s reasoning that the $117 million can be deemed a distribution under the CCA4
plan, and the reality that the money must be paid to the plaintiff class members who are entitled

to it and who comprise a different group than the CCA4 creditors. (The parties have deferred

27 Reasons of the Hon. Mr. Justice Morawetz re: Settlement Approval and Representation Dismissal (2013 ONSC
1078) at para 60, Application Record, Volume I, Tab 3C, pp 57.

%8 Ibid at paras 63, 64 Application Record, Volume I, Tab 3C, pp 57-58.

2 Ibid at para 71 Application Record, Volume I, Tab 3C, pp 58-59.

30 0CAA, section 6(8) Application Record, Volume 11, Tab 1A.
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defining the allocation of the $117 million.) All of these considerations show that the E&Y
settlement proceeds cannot propetly be treated or considered as part of Sino-Forest’s
reorganization plan, and so the money cannot justify the courts’ approval of the no-opt-out

releases.

47.  Finally, the idea that the E&Y settlement was related to or necessary for the success of
Sino-Forest’s reorganization plan is belied by the calendar. As described in the statement of facts
above, the original reorganization plan included a provision confirming that third party defendant |
claims were unaffected, and that the plan was poised for approval by creditors when E&Y and the
class plaintiffs announced their proposed settlement. Thus it cannot be said that the settlement
was necessary to the plan when the plan was promulgated. Moreover, the plan itself was
implemented -- ie., the reorganization was put into effect, -and the Newco interests were
distributed to the creditors -- on January 30, 2013, five days before the CCA4 court held the
hearing to approve the E&Y settlement (which of course has not yet. been implemented).
Therefore, the settlement could not have been necessary for the reorganization plan to succeed.
The two are separate, and have been connected by the class plaintiffs and E&Y only because they
are trying to use the CC44 in order to avoid dealing with possible opt outs.

C. The Applicants Must Have Some Right to Appeal the Abrogation
of Their Opt-Out Rights Under the Class Proceedings Act

48.  The Applicants sought appellate review of the denial of their rights by seeking leave
under the CCAA to appeal to the Court of Appe'al, and by taking a direct appeal to the Court of
Appeal under the CP4. Since ‘the S-uperior Couit acted in a dual capacity as a CCA4 and a CP4
court, it may be difficult to parse out the scope of each type of appeal. In any event, because opt-
out rights arise under the CPA4, the Applicants concluded it was prudent and appropriate to take a

direct appeal under that statute.

49.  Because the Applicants are absent class members (i.e., not named parties in the class
proceeding), the Ontario statutes allowing appeals are not necessatily clear in this sitvation. The
Applicants appealed under both section 6(1)(b) of the Courts of Justice Act!, which is the general
appellate provision with respect to final orders issued from the Superior Court; and sections 30(3)
and (5) of the CP4, which together allow an absent class member to move for leave to act as a

representative party in taking an appeal if the class plaintiff herself does not appeal from a

N Courts of Justice Act RSO 1990, ¢ C43 [“CJ4"], Application Record, Volume II, Tab 1B,



judgment on common issues. Statutes with provisions that are similar to sections 30(3) and (5)

appear in other provinces’ class proceedings laws.”? E&Y and the class plaintiffs moved to quash

the Applicants’ direct appeal under s, 30(3) and (5).

50.  Appellate rights and standing under sections 30(3) and (5), in an analogous situation
except for one important factor, were previously explained by the Court of Appeal for Ontario in
Dabbs v. Sun Life Assurance Co. of Canada™. In that case, an absent class member who had
unsuccessfully objected to a class settlement in the lower court was held rof to have standing to
appeal the court’s approval of the settlement because that class member could have opted out and

pursued his remedy individually -- but he did not.

51, The Applicants argued to the Court of Appeal that the converse of Dabbs means that if an
absent class member was prevented from opting out, standing to appeal plainly should be
recognized, However, the Court of Appeal denied standing and granted the motion to quash

based on summary reasons,

52.  The Applicants submit that it was illogical for the Court of Appeal to construe the statutes
granting appeal rights, as cited by the Applicants in their notice of appeal, as depriving absent
class members of the right to appeal the deprivation of their opt-out rights. Otherwise, the clear
~ intention of the provincial legislation clearly providing for opt-out rights could be frustrated

without recourse. -

53, Resolution of this issue is a necessary adjm_ict to a decision on the main issue of opt-out
rights described above. Moreover, holding,that absenf élass members whose opt-out(righfs"é.re
abrogated completely lack standing to appeal would jeopardize opt-out rights in any setting (not
just when CCAA proceedings are involved) and render the rights essentially illusory. Leave to

appeal on this issue should thus be granted as part of the present application,

32 Class Proceedings Act, SNS 2007, ¢ 28, section 39(4), Application Record, Volume II, Tab 1I; Class Actions Act,
SNL 2001, ¢ C-18.1, section 36(4), Application Record, Volume II, Tab 1K; Class Proceedings Act, RSNB 2011, ¢
125, section 38(4), Application Record, Volume I, Tab 1L; Class Proceedings Act, CCSM ¢ C-130, section 36(5),
Application Record, Volume I, Tab 1F; The Class Actions Act, 8S 2001, ¢ C-12.01, section 39(4), Application
Record, Volume 11, Tab 1G; Class Proceedings Act, 8A 2003, ¢ C-16.5, section 36, Application Record, Volume II,
Tab 1E; Class Proceedings Act, RSBC 1996, ¢ 50, section 36(2), Application Record, Volume I, Tab 1J.

3-Dabbs v Sun Life Assurance Co. of Canada, [1998) OJ No 3622 (CA) at paras 18-21, Application Record, Volume
I, Tab 1AA
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PART IV — SUBMISSION AS To COSTS
54.  The Applicants respectfully request costs of the motion in accordance with this Court’s
normal practices, should leave be granted.
PART V —~THE ORDER REQUESTED

55.  The Applicants respectfully request leave to appeal to this Honourable Court from the
decisions of the Court of Appeal for Ontario, dated June 26, 2013 and June 28, 2013, together

with costs of this application.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

September 23, 2013
9’ {J/Kir/n Michael C. Spencer

R

Megan B. McPhee mféﬁilozenszajn

-, .“ " ; & ‘ /. § \
Tanya T. ermei T~

KIM ORR BARRISTERS P.C.

Counsel for the Applicants, Invesco Canada
Ltd., Northwest & Ethical Investments L.P.,
Comité Syndical National de Retraite Batirente
Inc., Matrix Asset Management Inc., Gestion
Férique and Montrusco Bolton Investments Inc.
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PART VI - STATUTORY AUTHORITIES

CANADA

A.

COMPANIES’ CREDITORS ARRANGEMENT ACT

RSC 1985, ¢ C-36, ss 6 and 40

Payment — equity claims

6.

B.

(8) No compromise or arrangement that provides for the payment of an equity claim is
to be sanctioned by the court unless it provides that all claims that are not equity claims
are to be paid in full before the equity claim is fo be paid.

SUPREME COURT ACT

RSC 1985, ¢ 8-26

Appeals with leave of Supreme Court

40.

(1) Subject to subsection (3), an appeal lies to the Supreme Court from any final or
other judgment of the Federal Court of Appeal or of the highest court of final resort in
a province, or a judge thereof, in which judgment can be had in the particular case
sought to be appealed to the Supreme Court, whether or not leave to appeal to the
Supreme Court has been refused by any other court, where, with respect to the
particular case sought to be appealed, the Supreme Court is of the opinion that any
question involved therein is, by reason of ifs public importance or the importance of
any issue of law or any issue of mixed law and fact involved in that question, one that
ought to be decided by the Supreme Court or s, for any other reason, of such a nature
or significance as to warrant decision by it, and leave to appeal from that judgment is
accordingly granied by the Supreme Court.

Application for leave

(2) An application for leave to appeal under this section shall be brought in accordance
with paragraph 58(1)(a).

Appeals in respect of offences

(3) No appeal to the Court lies under this section from the judgment of any court
acquitting or convicting or setting aside or affirming a conviction or acquittal of an
indictable offence or, except in respect of a question of law or jurisdiction, of an
offence other than an indictable offence.

Extending time for allowing appeal
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(4) Whenever the Court has granted leave to appeal, the Court or a judge may,
notwithstanding anything in this Act, extend the time within which the appeal may be

allowed.

ALBERTA

A.

CLASS PROCEEDINGS ACT

SA 2003, ¢ C-16.5, ss 17 and 36

Opting out

17

Appeals

36

(1) A person who meets the criteria to be a class member in respect of a class
proceeding is a class member in the class proceeding unless the person opts out of the

class proceeding,
(2) The Court may, in a certification order or at any time,

(a) specify the manner in which and the time within which the members of
a class, or any individual member of a class, may opt out of the proceeding,
and

(b) impose terms or conditions subject to which the class members or an.
individual member may opt out of the proceeding.

(3) A person who opts out of a class proceeding ceases, effective from the time the

_person opts out, to be a class member of the class proceeding.

(4) Notwithstanding anything in this section, where the Court certifies a proceeding
pursuant to an application by a defendant, a class member is prohibited from opting out
of the class proceeding other than with leave of the Court.

(5) If the Court grants leave under subsection (4) for a person to opt out of a class
proceeding, that person has, as a matter of right, the right fo apply to the Court to be
added, on any terms or conditions that the Court considers appropriate, as a named
plaintiff for the purposes of allowing that plaintiff to conduct the plaintiff’s own case.

(6) Notwithstanding anything in this section, the Court may at any time defermine
whether or not a person is a class member and may impose any terms or conditions the
Court considers appropriate on the person’s membership in the class.

(1) Any party may, without leave, appeal to the Court of Appeal from any of the
following:
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(a) an order certifying or refusing to certify a proceeding as a class
proceeding;

(b} an order decertifying a proceeding;
(¢) a judgment on common issucs;

(d) an order made under Division 2 of this Part, other than an order that
determines individual claims made by class members or subclass members.

(2) A class member or subclass member, a representative plaintiff or a defendant may
appeal to the Court of Appeal any order

(a) determining an individual claim made by a class member or subclass
member, or

(b) dismissing an individual claim for monetary relief made by a class
member or subclass member.

(3) If a representative plaintiff

(a) does not appeal as permitted under this section within the time limit set
under the Rules of Court for bringing an appeal, or

(b) abandons an appeal commenced pursuant to this section,

any class member or subclass member for whom the representative plaintiff was
appointed may apply to the Court of Appeal for leave to act as the representative
plaintiff for the purposes of bringing or continuing an appeal or secking leave to
appeal.

(4) An application by a class member or subclass member for leave to act as the
representative plaintiff under subsection (3) must be made within 30 days from the day
of the expiry of the appeal period available to the representative plaintiff or by a later
date as may be set by the Court of Appeal.

BRITISH COLUMBIA

A. CLASS PROCEEDINGS ACT
RSBC 1996, ¢ 50, ss 16 and 36
Opting out and opting in

16 (1) A member of a class involved in a class proceeding may opt out of the proceeding
in the manner and within the time specified in the certification order.
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(2) Subject to subsection (4), a person who is not a resident of British Columbia may,
in the manner and within the time specified in the certification order made in respect of
a class proceeding, opt in to that class proceeding if the person would be, but for not
being a resident of British Columbia, a member of the class involved in the class

proceeding.

(3) A person referred to in subsection (2) who opts in to a class proceeding is from that
time a member of the class involved in the class proceeding for every purpose of this
Act,

(4) A person may not opt in to a class proceeding under subsection (2) unless the
subclass of which the person is fo become a member has or will have, at the time the
person becomes a member, a representative plaintiff who satisfies the requirements of

section 6 (1) (a), (b) and (c).

(5) If a subclass is created as a result of persons opting in to a class proceeding under
subsection (2), the representative plaintiff for that subclass must ensure that the
certification order for the class proceeding is amended, if necessary, to comply with

section 8 (2). :
Appeals

36 (2) If a representative plaintiff does not appeal as permitted by subsection (1) within
the time limit for bringing an appeal set under section 14 (1) (a) of the Court of Appeal
Act or if a representative plaintiff abandons an appeal under subsection (1), any
member of the class or subclass for which the representative plaintiff had been
appointed may apply to a justice of the Court of Appeal for leave {o act as the
representative plaintiff for the purposes of subsection (1).

MANITOBA

A. CLASS PROCEEDINGS ACT
CCSM, ¢ C130, ss 16 and 36

Opting out of class proceeding

16 A member of a class involved in a class proceeding may opt out of the proceeding in the
manner and within the time specified in the certification order.

Appeal of certification decision

36 (4) With leave of a justice of The Court of Appeal, a representative plaintiff or
defendant may appeal to The Court of Appeal from

(a) an order certifying or refusing to certify a proceeding as a class
proceeding; or
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(b) an order decertifying a proceeding.

NEW BRUNSWICK

A

CLASS PROCEEDINGS ACT

RSNB 2011, ¢ 125, ss 18 and 38

Opting out and dpting in

18.

(1) A person who is a member of a class mvolved in a class proceeding may opt out of
the class proceeding

(a) in the manner and within the time specified in the certification order, or

(b) with leave of the court and on the terms or conditions the court considers
appropriate.

(2) A person referred to in subsection (1) who opts out of the class proceeding ceases,
from the time the person opts out and subject to any terms or conditions referred to in
subsection (1), to be a member of the class involved in the class proceeding.

(3) Subject to subsection (5), a person who is not a resident of New Brunswick and
who would otherwise be a member of a class involved in the class proceeding may opt

into the class proceeding
(a) in the manner and within the time specified in the certification order, or

(b) with leave of the court and on the terms or conditions the court considers
appropriate.
{4) A person referred to in subsection (3) who opts into a class proceedmg is, from the
time the person opts in and subject to any terms or conditions referred to in subsection
(3), a member of the class involved in the class proceeding.

(5) A person shall not opt into a class proceeding under subsection (3) unless the
subclass of which the person is to become a member has or will have, at the time the
person becomes a member, a representative plaintiff who satisfies the requirements set

out in paragraphs 8(1)(a), (b) and (c).

(6) If a subclass is created as a result of persons opting into a class proceeding under
subsection (3), the representative plaintiff for that subclass shall ensure that the
certification order for the class proceeding is amended, if necessary, to comply with

subsection 10(2).

(7) Notwithstanding anything in this section, if the court certifies a proceeding as a
class proceeding on a motion by a defendant, a class member shall not opt out of the

~ class proceeding other than with leave of the coust.



24
24

(8) Notwithstanding anything in this section, the court may at any time determine
whether or not a person is a class or subclass member subject fo any terms or
conditions the court considers appropriate.

38. (4) If a representative plaintiff for a class or subclass does not appeal or seek leave to
appeal as permitted by subsection (1) or (3) within the time limit for bringing an appeal
set under the Rules of Court or if a representative plaintiff abandons an appeal under
subsection (1) or (3), any member of the class or subclass may make a motion to a
judge of The Court of Appeal of New Brunswick for leave to act as the representative
plaintiff for the purposes of subsection (1) or (3).

NEWFOUNDLAND

A, CLASS ACTIONS ACT
SNL 2001, ¢ C-18.1,5 17 and 36

17. (1) A member of a class involved in a class action may opt out of the action in the
manner and within the time specified in the certification order.

(2) A person who is not a resident of the province may opt in to a class action in the
manner and within the time specified in the certification order where that person, if
they were resident in the province, would be a member of the class involved in the

action.

(3) A person who opts in to a class action under subsection (2) is from that time a
member of the class for the purpose of this Act.

(4) A person shall not opt in to a class action under subsection (2) unless the subclass
of which the person is to become a member has or shall have, at the time the person
becomes a member, a representative plaintiff who satisfies the requirements of

paragraphs 7 (1)(a), (b) and (c).

(5) Where a subclass is created as a result of persons opting in to a class action undet
subsection (2), the representative plaintiff for that subclass shall ensure that the
certification order for the class action is amended, if necessary, to comply with
subsection 9 (2). ~

36. (4) Where a representative plaintiff does not appeal or seek leave to appeal as -
permitted by subsection (1) or (3) within the time limit for bringing an appeal under
rule 57.03 of the Rules of the Supreme Court, 1986 or if a representative plaintiff
abandons an appeal under subsection (1) or (3), a member of the class or subclass for
which the representative plaintiff had been appointed may apply to a judge of the Court
of Appeal for leave to act as the representative plaintiff for the purpose of subsection
(1) or (3) and when granting leave the court may extend the time limit for bringing an
appeal or seeking lcave to appeal under subsections (1) or (3).
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NOVA SCOTIA

A CLASS PROCEEDINGS ACT

SNS 2007, ¢ 28, ss 19 and 38

19 1) A person who is a member of a class involved in a class proceeding may opt out of
the class proceeding

() in the manner and within the time specified in the certification order; or

(b) with leave of the court and on the terms or conditions the court considers
appropriate.

(2) A person referred to in subsection (1) who opts out of the class proceeding ceases,
from the time the person opts out and subject to any terms or conditions referred to in
subsection (1), to be a member of the class involved in the class proceeding.

(3) Notwithstanding anything contained in this Section, the court may at any time
determine whether or not a person is a class or subclass member, subject to any terms
or conditions the court considers appropriate.

38. (4) Where a representative party for a class or subclass does not appeal or seek leave to
appeal as permitted by subsection (1) or (3) within the time limit for bringing an appeal
set under the Civil Procedure Rules or where a representative party abandons an appeal
under subsection (1) or (3), any member of the class or subclass may make an

application to a judge of the Nova Scotia Court of Appeal for leave to act as the
representative party for the purposes of subsection (1) or (3).

ONTARIO

A. CLASS PROCEEDINGS ACT
S0 1992,¢ 6,59

Opting out

9. Any member of a class involved in a class proceeding may opt out of the proceeding in
the manner and within the time specified in the certification order.

B, COURTS OF JUSTICEACT
RSO 1990,¢c C43,5 6

Court of Appeal jurisdiction
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6. (1) An appeal lies to the Court of Appeal from,

(b)-a final order of a judge of the Superior Court of Justice, except an order
referred to in clause 19 (1) (a) or an order from which an appeal lies fo the
Divisional Court under another Act;

C. SECURITIES ACT
RS0 1990, c. 8. 5,5 78

Comparative financial statements

78. (1) Every reporting issuer that is not a mutual fund and every mutual fund in Ontario
shall file annually within 140 days from the end of its last financial year comparative
financial statements relating separately to,

(a) the period that commenced on the date of incorporation or organization
and ended as of the close of the first financial year or, if the reporting issuer
or mutual fund has completed a financial year, the last financial year, as the

case may be; and

(b) the period covered by the financial year next preceding the last financial
year, if any,

made up and certified as required by the regulations and in accordance with generally
accepted accounting principles.

Auditor’s report

(2) Every financial statement referred to in subsection (1) shall be accompanied by a
report of the auditor of the reporting issuer or mutual fund prepared in accordance with

the regulations.

Auditor’s examination

(3) The auditor of a reporting issuer or mutual fund shall make such examinations as
will enable the auditor to make the report required by subsection (2).

“auditor” defined

(4) For the purposes of this Part,

“suditor”, where used in relation to the reporting issuer or mutuai fund,
includes the auditor of the reporting issuer or mutual fund and any other
independent public accountant.



%

QUEBEC
A CIVIL CODE OF QUEBEC

LRQ, ¢ C-1991, s 2897, a 2897

2897. An interruption which results from the bringing of a class action benefits all the
members of the group who have not requested their exclusion from the group.

SASKATCHEWAN

A THE CLASS ACTIONS ACT
SS 2001, ¢ C-12.01, s 18 and 39

Opting out of a class action

18. A class member involved in a class action may opt out of the action in the
manner and within the time stated in the certification order.

Appeals

39. (4) If a representative plaintiff does not appeal or seek leave to appeal pursuant
to subsection (1) or (3) within the time limit for bringing an appeal set pursuant to
section 9 of The Court of Appeal Act, 2000 or if a representative plaintiff abandons an
appeal pursuant to subsection (1) or (3), any member of the class or subclass for which
the representative plaintiff had been appointed may apply to a justice of the Court of
Appeal for leave to act as the representative plaintiff for the purposes of subsection (1)

or (3)
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Short title

Definitions

“bargaining
agent”

« agens
udgociateur »

S
« obligation »

“cash-flow
statement”

« élat de

I évolution de
Pencaisse »

“claim™
« réclamation »

“collective
agreement”
« canvention
collective »

“company”
« compagnie »

R.8.C,, 1985, c. C-36

An Act to facilitate
arrangements  between
their creditors

compromises and
companies and

SHORT TITLE

1. This Act may be cited as the Companies’
Creditors Arrangement Act.

RS, ¢ C-25,s L

INTERPRETATION
2. (1) Inthis Act,

“aircraft objects” [Repealed, 2012, ¢. 31, s
419]

“bargaining agent” means any trade union that
has entered into a collective agreement on be-
half of the employees of a company;

“bond” includes a debenture, debenture stock
or other evidences of indebtedness;

“cash-flow statement”, in respect of a compa-
ny, means the statement referred to in para-
graph 10(2)(a) indicating the company’s pro-
jected cash flow;

“claim” means any indebtedness, liability or
obligation of any kind that would be a claim
provable within the meaning of section 2 of the
Bankruptcy and Insolvency Act,

“collective agreement”, in relation to a debtor
company, means a collective agreement within
the meaning of the jurisdiction governing col-
lective bargaining between the debtor company
and a bargaining agent;

“company” means any company, corporation or
legal person incorporated by or under an Act of
Parliament or of the legislature of a province,
any incorporated company having assets or do-
ing business in Canada, wherever incorporated,
and any income trust, but does not include
banks, authorized foreign banks within the
meaning of section 2 of the Bank Act, railway

L.R.C., 1985, ci.. C-36

Loi facilitant les transactions et arrangements
entre les compagnies et leurs créanciers

TITRE ABREGE

1. Loi sur les arrangements avec les créan-
clers des compagnies.

S.R., ch. C-25, art, 1,

DEFINITIONS ET APPLICATION

2. (1) Les définitions qui suivent s’ap-
pliquent a la présente loi,

«accord de transfert de titres pour obtention de
crédity Accord aux termes duquel une compa-
gnie débitrice transfére la propriété d*un bien
en vue de garantir le paiement d’une somine ou
I’exécution d’'une obligation relativement 3 un
contrat financier admissible.

«actionnaire» S’agissant d’une compagnie ou
d’une fiducie de revenu assujetties 4 la présente
foi, est assimilée & Dactionnaire la personne
ayant un iniérét dans cette compagnie ou déte-
nant des parts de cette fiducie.

«administrateur» S’agissant d’une compagnie

autre qu'une fiducie de revenu, toute personne
exercant les fonctions d’administrateur, indé-
pendamment de son titre, ef, s’agissant d’une
fiducie de revenu, foute personne exercant les
fonctions de fiduciaire, indépendamment de
son titre.

«agent négociateur» Syndicat ayant conclu une
convention collective pour le compte des em-
ployés d’une compagnie.

«biens aéronautiques» [Abrogée, 2012, ch. 31,
art. 419]

«compagnie» Toute personne morale consti-
tude par une loi fédérale ou provinciale ou sous
son régime et toute personne morale qui pos-
séde un actif ou exerce des activités au Canada,

Titre abrégé

Définitions

« accord de
transfert de titres
pour obfention
de erédit »

“itle transfer
credit support
agreement”

« actionnaire »
“shareholder”

« administra-
teur »
“director”

«agent
négaciateur »
“bargaining
ageni”’

« compagnie »
“eonigany?
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« tribunal »

“debtor
company”

« compagnie
débitrice »

“director”
« administra-
fenr »

“eligibie
financial
conleact”
« contral
financier
admissible »
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or telegraph companies, insurance companies
and companies to which the Trust and Loan
Companies Act applies;

“court” means

(a) in Nova Scotia, British Columbia and
Newfoundiand, the Supreme Couit,

(a. 1) in Ontario, the Superior Court of Jus-
tice,

(b)Y in Quebec, the Superior Coutt,

{(¢) in  New  Brunswick, Manitoba,
Saskatchewan and Alberta, the Cowrt of
Queen’s Bench,

{c.]} in Prince Edward Island, the Trial Di-
vision of the Supreme Court, and

{d) in Yukon and the Northwest Territories,
the Supreme Court, and in Nunavut, the
Nunavut Court of Justice;

“debtor company” means any company that
{a) is bankrupt or insolvent,

(b) has committed an act of bankrupicy
within the meaning of the Bankruptcy and
Insolvency Act or is deemed insolvent within
the meaning of the Winding-up and Restruc-
turing Act, whether or not proceedings in re-
spect of the company have been taken under
either of those Acts,

(¢) has made an authorized assignment or
against which a bankruptcy order has been
made under the Baukruptcy and Insolvency
Act, or

(d) is in the course of being wound up under
the Winding-up and Restructuring Act be-
cause the company is insolvent;

“direcior™ means, in the case of a company oth-
er than an income trust, a person occupying the
position of director by whatever name called
and, in the case of an income trust, a person oc-
cupying the position of trustee by whatever
named called;

“eligible financial contract” means an agree-
ment of a prescribed kind;

quel que soit Pendroit ou elle a été constitude,
ainsi que toute fiducie de revenu. La présente
définition exclut les banques, les banques étran-
géres autorisées, an sens de Particle 2 de la Loi
sur les banques, les compagnies de chemin de
fer ou de télégraphe, les compagnies d’assu-
rances et les sociétés anxquelles s’applique la
Loi sur les sociétés de fiducie et de prét.

«compagnie débitrice» Toute compagnie qui,
selon le cas:

a) est en faitlite ou est insolvable;

b) a commis un acte de faillite au sens de la
Loi sur fa faillite et 'insolvabilité ou est ré-
putée insolvable au sens de la Loi sur les /i-
quidations et les restructurations, que des
procédures relatives A cetle compagnie aient
&t intentées ou non sous le régime de Pune
ou Pautre de ces lois;

¢} a fait une cession auwtorisée ou & Pen-
contre de laquelle une ordonnance de faillite
a été rendue en vertu de la Loi sur la faillite
et linsolvabilité,

d) est en voie de liquidation aux termes de la
Loi sur les liquidations et les restructura-
tions parce que la compagnie est insolvable.

«contrat financier admissible» Contrat d’une
catégorie réglementaire.

«controleur» S’agissant d’une compagnie, la
personne nommée en application de [Particle
11,7 pour agir a titre de contréleur des affaires
financires et autres de celle-ci,

« convention collective» $’entend au sens don-
né & ce terme par les régles de droit applicables
aux négociations collectives entre la compagnie
débitrice et I'agent négociateur.

«créancier chirographaire» Tout créancier
d’une compagnie qui n’est pas un créancier ga-
ranti, qu’il réside ou soit domicili¢ au Canada
ou a I’étranger. Un fiduciaire pour les déten-
teurs d’obligations non garanties, lesquelles
sont émises en verfu ¢’un acte de fiducie on
autre acte fonctionnant en faveur du fiduciaire,
est réputé un créancier chirographaire pour
toutes les fins de Ia présente loi sauf la votation
4 une assemblée des créanciers relativement 3
ces obligations.

« compagnie
débitrice »
“deblor -
campmy’”

¢« contrat
financier
admissibie »
“eligible
Sinancial
contract”

« controlewr »
“monitor”

« ¢onvention
collective »
“collective
agreement”

« eréancier
chirographairs »
“nnsecured
creditor”
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“income trust
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Fevem »

Arrangemenis avec les créanciers des compagnies — 4 septembre 2013

“equity claim” means a claim that is in respect
of an equity interest, including a claim for,
among others,

{a) a dividend or similar payment,
(b) areturn of capital,
(¢) aredemption or refraction obligation,

() a monetary loss resulting from the own-
ership, purchase or sale of an equity interest
or from the rescission, or, in Quebec, the an-
nulment, of a purchase or sale of an equity
interest, or

(€) contribution or indemnity in respect of a
claim referred to in any of paragraphs (@) to
{a);

“equity interest” means

{(a) in the case of a company other than an
income trust, a share in the company — or a
warrant or option or another right to acquire
a share in the company — other than one that
is derived from a convertible debt, and

(b) in the case of an income trust, a unit in
the income trust — or a warrant or option or
another right to acquire a unit in the income
trust ~ other than one that is derived from a
convertible debt;

“financial collateral” means any of the follow-
ing that is subject to an interest, or in the
Province of Quebec a right, that secures pay-
ment or perforinance of an obligation in respect
of an eligible financial contract or that is sub-
ject to a title transfer credit support agreement:

{a) cash or cash equivalents, including nego-
tiable instruments and demand depaosits,

(b) securities, a securities account, a sceuri-
ties entitlement or a right to acquire securi-
ties, or

{¢) afutures agreement or a futures account;

“inconte trust” means a trust that has assets in
Canada if

{a) its units are listed on a prescribed stock
exchange on the day on which proceedings
commence under this Act, or

(b) the majority of its units are held by a
trust whose units are listed on a prescribed
stock exchange on the day on which pro-
ceedings commence under this Act;

«créancier garanti» Détenteur d’hypothéque,
de gage, charge, nantissement ou privilége sur
ou contre P'ensemble ou une partie des biens
d’une compagnie débitrice, ou tout transport,
cession ou transfert de la totalité on dune par-
tie de ces biens, & titre de garantie d’une dette
de la compagnie débitrice, ou un détenteur de
quelque obligation d’une compagnie débitrice
garantie par hypothéque, gage, charge, nantis-
senent ou privildge sur ou contre Pensemble
ou une partie des biens de la compagnie débi-
trice, ou un transport, une cession ou un trans-
fert de tout ou partie de ces biens, ou une fidu-
cie a leur égard, que ce détenteur ou
bénéficiaire réside ou soit domicilié au Canada
ou & P'étranger, Un fiduciaire en vertu de tout
acte de fiducie ou autre instrument garantissant
ces obligations est réputé un créancier garanti
pour toutes les fins de la présente loi sauf la vo-
tation 4 une assemblée de créanciers relative-
ment 3 ces obligations.

«demande initiale» La demande faite pour fa
premiére fois en application de la présente loi
relativement a une compagnie.

«état de I’évolution de I'encaisse» Relative-
ment 4 une compagnie, D’état visé & Palinéa
10(2)a) pottant, projections & ["appui, sur I'éve-
lution de I’encaisse de celle-ci.

« fiducie de revenu» Fiducie qui posséde un ac-
tif au Canada et dont les parts sont inscrites &
une bourse de valeurs mobilidres visée par ré-
glement 4 la date 4 laquelle des procédures sont
intentées sous le régime de la présente [oi, ou
sont détenues en majorité par une fiducie dont
les parts sont inscrites & une telle bourse & cette
date.

« garantie financidre» $°il est assujetti soit d un
intérét ou, dans la province de Québec, a un
droit garantissant le paiement d’unc somme ou
IPexécution d’une obligation relativement 4 un
contrat financier admissible, soit & un accord de
transfert de titres pour obtention de crédit, 'un
ou I'autre des éiéments suivaits:

a) les sommes en espéces et les équivalents
de trésorerie — notamment les effets négo-
ciables et dépdts & vue;

by les titres, comptes de titres, droits inter-
médiés et droits d*acquérir des titres;

£) les contrats a terme ou comptes de
contrats a terme.
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“initial application” means the first application
made under this Act in respect of a company;

“monitor”, in respect of a company, means the
person appointed under section 11,7 to monitor
the business and financial affairs of the compa-
ny;

“net termination value” means the net amount
obtained after netting or setting off or compen-
sating the mutual obligations between the par-
ties to an eligible financial contract in accor-
dance with its provisions;

“prescribed” means prescribed by regulation;

“secured creditor” means a holder of a mort-
gage, hypothec, pledge, charge, lien or privi
lege on or against, or any assignment, cession
or transfer of, all or any property of a debtor
company as security for indebtedness of the
debtor company, or a holder of any bond of a
debtor company secured by a mortgage, hy-
pothec, pledge, charge, lien or privilege on or
against, or any assignment, cession or transfer
of, or a trust in respect of, all or any property of
the debtor company, whether the holder or ben-
eficiary is resident or domiciled within or out-
side Canada, and a trustee under any trust deed
or other instrument securing any of those bonds
shall be deemed to be a secured creditor for all
purposes of this Act except for the purpose of
voting at a creditors’ meeting in respect of any
of those bonds;

“shareholder” includes a member of a company
— and, in the case of an income trust, a holder
of a unit in an income trust — to which this Act
applies;

“Superintendent of Bankruptcy” means the Su-
perintendent of Bankruptcy appointed under
subsection 5(1) of the Bankruptcy and nsol-
vency Act;

“Superintendent of Financial Institutions”
means the Superintendent of Financial Institu-
tions appointed under subsection 5(1) of the QF
fice of the Superintendent of Financial Institu-
tions Act,

«intérét relatif & des capitaux propres»

a) S’agissant d’unc compagnie autre qu’une
fiducie de revenu, action de celle-ci ou bon
de souscription, option ou autre droit permet-
tant d*acquérir une telle action et ne prove-
nant pas de la conversion d’une dette conver-
tible;

b) s’agissant d'une fiducie de revenu, part
de celte-ci ou bon de souscription, option ou
autre droit permettant d’acquérir une telle
part et ne provenant pas de la conversion
d’une dette convertible,

« obligation» Sont assimilés aux obligations les
débentures, stock-obligations et autres titres de
créance.

«réclamation» S’entend de toute dette, de tout
engagement ou de toute obligation de quelque
nature que ce soit, qui constituerait une récla-
mation prouvable au sens de 'article 2 de la
Loi sur la faillite et Uinsolvabilité.

«réclamation relative & des capitaux propres»
Réclamation portant sur un intérét relatif 4 des
capitaux propres et visant notamment:

a) un dividende ou un paiement similaire;
5) un remboursement de capital;

¢) tout droit de rachat d’actions au gré de
I’actionnaire ou de remboursement anticipé
d’actions au gré de I’émetteur;

d) des pertes pécuniaires associées a la pro-
priété, a Iachat ou & la vente d’un intérét re-
latif 3 des capitaux propres ou a Pannulation
de cet achat ou de cette vente;

£) une coniribution ou une indemnité rela-
tive a toute réclamation visée a I'un des ali-
néas ) a ).

«surintendant des faillites» Le surintendant des
faillites nommé au titre du paragraphe S(1) de
la Loi sur la faillite et Vinsolvabilité.

« surintendant des institutions financiéres» Le
surintendant des institutions financiéres nommé
en application du paragraphe 5(1) de la Lo/ sur
le Burean du surintendant des institutions fi-
nanciéres.

«tribunal»

) Dans les provinces de la Nouvelle-
Ecosse, de 1a Colombie-Britannique et de
Terre-Neuve, 1a Cour supréme;
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“title transfer credit support agreement” means
an agreement under which a debtor company
has provided title to property for the purpose of
securing the payment or performance of an
obligation of the debtor company in respect of
an eligible financial contract;

“unsecured creditor” means any creditor of a
company who is not a secured creditor, whether
resident or domiciled within or outside Canada,
and a trustee for the holders of any unsecured
bonds issued under a trust deed or other instru-
ment running in favour of the trustee shall be
deemed to be an unsecured creditor for all pur-
poses of this Act except for the purpose of vot-
ing at a creditors’ meeting in respect of any of
those bonds.

(2) For the purpose of this Act, section 4 of
the Bankruptcy and Insolvency Act applies for
the purpose of determining whether a person is
related to or dealing at arm’s length with a
debtor company.

R.8., 1985, ¢. C-36, 5. 2; R.8,, 1985, ¢. 27 (2nd Supp.), s.
10; 1990, ¢. 17, 5. 4; 1992, ¢. 27, 5, 90; 1993, ¢. 34, 5. 52;
1996, ¢. 6, 5. 167; 1997, ¢. 12, 5. 120(E); 1998, ¢. 30, 5. 14;
1999, ¢. 3, 5. 22, ¢. 28, 5. 154; 2001, ¢. 9, 5. 575; 2002, ¢. 7,
5. 133; 2004, ¢. 25, 5. 193; 2005, ¢. 3, 5. 15, ¢. 47, 5. 124
2007, ¢. 29, 5. 104, ¢. 36, s5. 61, 105; 2012, ¢. 31, 5. 419.

3. (1) This Act applies in respect of a debtor
company or affiliated debtor companies if the
total of claims against the debtor company or
affiliated debtor companies, determined in ac-
cordance with section 20, is more than
$5,000,000 or any other amount that is pre-
scribed.

(2) For the purposes of this Act,

(@) companiges are affiliated companies if
one of them is the subsidiary of the other or
both are subsidiaries of the same company or
each of them is controlled by the same per-
son; and

{h) two companies affiliated with the same
company at the same time are deemed to be
affiliated with each other.

a.!) dans la province d’Ontario, la Cour su-
périeure de justice;

b) dans la province de Québec, la Cour su-
périeure;
¢) dans les provinces du Nouveau-Bruns-

wick, du Manitoba, de la Saskatchewan et
d’ Alberta, la Cour du Banc de la Reine;

c./) dans la province de I'fle-du-Prince-
Edouard, la Section de premiére instance de
la Cour supréme;

) au Yukon et dans les Territoires du Nord-
Ouest, la Cour supréme ef, au Nunavut, la
Cour de justice du Nunavut.

« valeurs nettes dues & la date de résiliation» La
somme nette obtenue aprés compensation des
obligations nmutuelles des parties & un contrat
financier admissible effectuée conformément 3
ce contrat.

(2) Pour I’application de la présente loi, I’ar-

ticle 4 de 1a Loi sur la faillite et I'insolvabilité
s'applique pour établir si une personne est liée
4 une compagnie débitrice ou agit sans lien de
dépendance avec une telle compagnie.
L.R. (1983), ¢h. C-36, art. 2; LR, (1985), ch. 27 (2% suppl),
art. 10; 1990, ch. £7, art. 4; 1992, ch. 27, art. 90; 1993, ch.
34, art. 52; 1996, ch, 6, art, 167; 1997, ch. 12, art. 120(A);
1998, ch. 30, art. 14; 1999, ch. 3, art. 22, ¢h. 28, art. 154;
2001, ¢h. 9, art. 575; 2602, ch. 7, art. 133; 2004, ch. 25, art.
193; 2003, ch. 3, art. 15, ch. 47, art. 124; 2007, ch. 29, art.
104, ch. 36, art. 61 et 105; 2012, ch. 31, art. 419.

3. (1) La présente loi ne s’applique a une
compagnie débitrice on aux compagnies débi-
trices qui appartiennent au méme groupe
guelie que si le montant des réclamations
contre elle ou les compagnies appartenant au
méme groupe, établi conformément 3 Particle
20, est supérieur 3 cing millions de dollars ou &
toute autre somme prévue par les réglements.

(2) Pour I'application de la présente loi:

a) appartiennent an méme groupe deux com-
pagnies dont Pune est la filiale de Pautre ou
qui sont sous le contrle de la méme per-
sonne;

A) sont réputées appartenir au méme groupe
deux compagnies dont chacune appartient an
groupe d'une méme compagnie.
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{3) For the purposes of this Act, a company
is controlled by a person or by two or more
companies if

{a) securities of the company to which are
attached more than fifty per cent of the vates
that may be cast to elect directors of the
company are held, other than by way of se-
curity only, by or for the benefit of that per-
son ot by or for the benefit of those compa-
nies; and

(b) the votes attached to those securities are
sufficient, if exercised, to elect a majority of
the directors of the company.

(4) For the purposes of this Act, a company
is a subsidiary of another company if

() it is controlled by
(i) that other company,

(if) that other company and one or more
companics each of which is controlled by
that other company, or

(iii) two or more companies each of
which is controlled by that other company;
or

(b) it is a subsidiary of a company that is a
subsidiary of that other company.

R.S., 1985, ¢. C-36, 5. 3; 1997, c. 12, 5. [21; 2005, ¢. 47, 5.
1235,

PARTI
COMPROMISES AND ARRANGEMENTS

4. Where a compromise or an arrangement
is proposed between a debtor company and its
unsecured creditors or any class of them, the
court may, on the application in a summary
way of the company, of any such creditor or of
the trustee in bankruptcy or liquidator of the
company, order a meeting of the creditors or
class of creditors, and, if the court so deter-
mines, of the shareholders of the company, fo
be summoned in such manner as the court di-
rects,

RS, ¢. C-25,5. 4.

5. Where a compromise or an arrangement
is proposed between a debtor company and its
secured creditors or any class of thein, the court
may, on the application in a summary way of
the company or of any such creditor or of the
trustee in bankruptcy or Hquidator of the com-

(3) Pour application de la présente loi, ont
Ie contréle d’une compagnie la personne ot les
compagnies :

@) qui détiennent — ou en sont bénéficiaires
— , autrement qu’a titre de garantie seule-
ment, des valeurs mobiliéres conférant plus
de cinquante pour cent du maximum possible
des voix a Pélection des administrateurs de
la compagnie;

b} dont lesdites valeurs mobilidres conferent
un droit de vote dont P'exercice permet
d’8lire la majorité des administrateurs de la
compagnie.

(4) Pour Papplication de Ia présente loi, une
compagnie est la filiale d’une autre compagnie
dans chacun des cas suivants:

) elle est contrdlée:
(i) soit par I’autre compaghie,

(ii) soit par 1’autre compagnie et une ou
plusicurs compagnies elles-mémes contrd-
lées par cette autre compagnie,

(iii) soit par des compagnies elles-mémes
contrdiées par ’autre compagnie;

B) elle est la filiale d’une filiale de 'autre
compagnie, :

L.R. (1985), ch. C-36, art. 3; 1997, ¢h. 12, art. 121; 2005,
ch. 47, art. 125,

PARTIE !
TRANSACTIONS ET ARRANGEMENTS

4. Lorsqu’une transaction ou un arrange-
ment st proposé entre une compagnie débitrice
et ses créanciers chirographaires ou toute caté-
gorie de ces derniers, Ie tribunal peut, 4 la re-
quéte sommaire de la compagnie, d’un de ces
créanciers ou du syndic en matiére de faillite ou
liquidateur de la compagnie, ordonner que soit
convoquée, de la manidre qu’il prescrit, une as-
semblée de ces créanciers ou catégorie de
créanciers, ef, si te tribunal en décide ainsi, des
actionnaires de la compagnie.

S.R., ch. C-25, art. 4,

5. Lorsqu’une transaction ou un arrange-
ment est proposé entre une compagnie débitrice
et ses créanciers gavantis ou foute catégorie de
ces derniers, le tribunal peut, 4 la requéte som-
maire de la compagnie, d’un de ces créanciers
ou du syndic en matiére de faillite ou liquida-
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pany, order a meeting of the creditors or class
of creditors, and, if the court so determines, of
the shareholders of the company, to be sum-
moned in such manner as the court directs.

RS, ¢ C-25,8 5.

5.1 (1) A compromise or arrangement made
in respect of a debtor company may include in
its terms provision for the compromise of
claims against directors of the company that
arose before the commencement of proceedings
under this Act and that relate to the obligations
of the company where the directors are by law
liable in their capacity as directors for the pay-
ment of such obligations.

(2) A provision for the compromise of
chaims against directors may not include claims
that

(a) relate to confractual rights of one or
more creditors; or

(&) are based on allegations of misrepresen-
tations made by directors to creditors or of
wrongful or oppressive conduct by directors.

(3) The court may declare that a claim
against directors shall not be compromised if it
is satisfied that the compromise would not be
fair and reasonable in the circumstances.

{(4) Where all of the directors have resigned
or have been removed by the shareholders
without replacement, any person who manages
or supervises the management of the business
and affairs of the debtor company shall be
deemed to be a director for the purposes of this
section.

1997, ¢. 12, 5. 122

6. (1) If a majority in number representing
two thirds in value of the creditors, or the class
of creditors, as the case may be —— other than,
unless the court orders otherwise, a class of
creditors having equity claims, — present and
voting either in person or by proxy at the meet-
ing or meetings of creditors respectively held
under sections 4 and 5, or either of those sec-
tions, agree o any compromise or arrangement
either as proposed or as altered or modified at
the meeting or meetings, the compromise or ar-
rangement may be sanctioned by the court and,
if so sanctioned, is binding

teur de la compagnie, ordonner que soit convo-
quée, de la maniére qu’il prescrit, une assern-
blée de ces créanciers ou catégorie de
créanciers, et, si le tribunal en décide ainsi, des
actionnaires de la compagnie.

S.R., ch. C-25, art. 5.

5.1 (1) La transaction ou arrangement vi-
sant une compagnie débitrice peut comporter,
au profit de ses créanciers, des dispositions re-
lativement 3 une transaction sur les réclama-
tions contre ses administrateurs qui sont anté-
rieures aux procédures intentées sous le régime
de la présente loi et visent des obligations de
celle-ci dont ils peuvent étre, &s qualités, res-
ponsables en droit,

(2) La transaction ne peut toutefois viser des
réclamations portant sur des droits contractuels
d'un ou de plusieurs créanciers ou fondées sur
la fausse représentation ou la conduite injusti-
fiée ou abusive des administrateurs.

(3) Le wibunal pewt déclarer qu'une récla-
mation contre les administratenrs ne peut faire
Pobjet d’une transaction s’il est convaincu
qu'elle ne serait ni juste ni équitable dans les
circonstances.

(4} Si tous les administrateurs démis-
stonnent ou sont destitués par les actionnaires
sans étre remplacés, quiconque dirige ou super-
vise les activités commerciales et les affaires
internes de la compagnie débitrice est réputé un
administraieur pour I'application du présent ar-
ticle.

1997, ch. 12, art. 122,

6. (1) Si une majorité en nombre représen-
tant les deux tiers en valeur des créanciers ou
d’une catégorie de créanciers, selon le cas, —
mise a part, sauf ordonnance contraire du tribu-
nal, toute catégorie de créanciers ayant des ré-
clamations relatives & des capitaux propres —
présents et votant soit en personne, soit par fon-
dé de pouvoir & ’assemblée ou aux assemblées
de créanciers respectivement tenues au titre des
articles 4 et 5, acceptent une transaction ou un
arrangement, proposé ou modifié 4 cette ou ces
assemblées, la transaction ou [*arrangement
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{a) on all the creditors or the class of credi-
tors, as the case may be, and on any trustee
for that class of creditors, whether secured or
unsecured, as the case may be, and on the
company; and

(b} in the case of a company that has made
an authorized assignment or against which a
bankruptcy order has been made under the
Bankruptcy and Insolvency Act or is in the
course of being wound up under the Wind-
ing-up and Restructuring Aect, on the trustee
in bankruptcy or liguidator and contributo-
ries of the company.

(2) If a court sanctions a compromise or ar-
rangement, it may order that the debtor’s con-
stating instrtument be amended in accordance
with the compromise or arrangement to reflect
any change that may lawfully be made under
federal or provincial law,

(3) Unless Her Majesty agrees otherwise,
the court may sanction a compromise or ar-
rangement only if the compromise or arrange-
ment provides for the payment in full to Her
Majesty in right of Canada or a province, with-
in six months after court sanction of the com-
protise or arrangement, of all amounts that
were outstanding at the time of the application
for an order under section 11 or 11.02 and that
are of a kind that could be subject to a demand
under

(a) subsection 224(1.2) of the Jncome Tax
Act;

() any provision of the Canada Pension
Plan or of the Emplovment Insurance Act
that refers to subsection 224(1.2) of the In-
come Tax Act and provides for the collection
of a contribution, as defined in the Canada
Pension Plan, an employee’s premium, or
employer’s premium, as defined in the Em-
ployment Insurance Act, or a premium under
Part VII.1 of that Act, and of any related in-
terest, penalties or other amounts; or

{c) any provision of provincial legislation
that has a purpose similar to subsection
224(1.2) of the Income Tax Act, or that refers
to that subsection, to the extent that it pro-

peut étre homologué par le tribunal et, le cas
échéant, lie:

a) tous les créanciers ou la catégorie de
créanciers, selon le cas, et tout fiduciaire
pour cette catégorie de créanciers, qu’ils
soient garantis ou chirographaires, selon le
cas, ainsi que la compagnie;

b) dans le cas d’une compagnie qui a fait
une cession autorisée ou a ’encontre de la-
quelle une ordonnance de faillite a été rendue
en vertu de la Loi sur la faillite et Vinsolva-
bilité ou qui est en voie de liquidation sous le
régime de ta Loi sur les liguidations et les re-
structurations, le syndic en matiére de faillite
ou liquidateur et les contributeurs de la com-
pagnie.

{2) Le tribunal qui homologue une transac-
tion ou un arrangement peut ordonner la modi-
fication des statuts constitutifs de la compagnie
conformément a ce qui est prévu dans la tran-
saction ou Parrangement, selon le cas, pourvu
que la modification soit légale au regard du
droit fédéral ou provincial.

{3) Le tribunal ne peut, sans le consentement
de Sa Majesté, homologuer la transaction ou
Parrangement qui ne prévoit pas le paiement
intégral & Sa Majesté du chef du Canada ou
d’une province, dans les six mois suivant I’ho-
mologation, de toutes les sommes qui étaient
dues lors de la demande d’ordonnance visée
aux articles 11 on 11.02 et qui poutraient, de
par leur nature, faire I’objet d’une demande aux
termes d’une des dispositions suivantes :

a) le pavagraphe 224(1.2) de la Loi de l'im-
pot sur le revenu;

b) toute disposition du Régime de pensions
du Canada ou de la Loi sur I'assurance-em-
ploi qui renvoie au paragraphe 224(1.2) de 1a
Loi de ’impdt sur le revenu et qui prévoit la
perception d’une cotisation, au sens du Ré-
gime de pensions du Canada, d'une cotisa-
tion ouvriére ou d’une cotisation patronale,
au sens de la Loi sur I'assurance-emploi, ou
d’une cotisation prévue par la partie VII.1 de
cette loi ainsi que des intéréts, pénalités ou
autres charges afférents;

¢} toute disposition législative provinciale
dont ’objet est semblable 4 celni du para-
graphe 224(1.2) de la Loi de 'impdt sur le
Fevenu, ou gui renvoie 4 ce paragraphe, et
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vides for the coliection of a sum, and of any
refated interest, penalties or other amounts,
and the sum

{i) has been withheld or deducted by a
person from a payment to another person
and is in respect of a tax simifar in nature
to the income tax imposed on individuals
under the Tncome Tax Act, or

(i1} is of the same nature as a contribution
under the Canada Pension Plan if the
province is a “province providing a com-
prehensive pension plan” as defined in
subsection 3(1) of the Canada Pension
Plan and the provincial legislation estab-
lishes a “provincial pension plan” as de-
fined in that subsection.

{4) If an order contains a provision autho-
rized by section 11.09, no compromise or ar-
rangement is to be sanctioned by the court if, at
the time the court hears the application for
sanction, Her Majesty in right of Canada or a
province satisfies the court that the company is
in default on any remittance of an amount re-
ferred to in subsection (3) that became due after
the time of the application for an order under
section 11.02.

(5) The court may sanction a compromise or
an arrangement only if

{a) the compromise or arrangement provides
for payment to the employees and former
employees of the company, immediately af-
ter the court’s sanction, of

(i) amounts at least equal to the amounts
that they would have been qualified to re-
ceive under paragraph 136(1)() of the
Banfkruptcy and Insolvency Act if the com-
pany had become bankrupt on the day on
which proceedings commenced under this
Act, and

{(ii) wages, salaries, commissions or com-
pensation for services rendered after pro-
ceedings commence under this Act and
before the court sanctions the compromise
or arrangement, together with, in the case
of travelling salespersons, disbursements
propetly incurred by them in and about the
company’s business during the same peri-
od; and

qui prévoit la perception d’une somme, ainsi
que des intéréts, pénalités ou autres charges
afférents, laquelte somme:

(i) soit a été refenuc par une personte sur
un paiement effectué 4 une autre personne,
ou déduite d’un tel paiement, et se rap-
porte 4 un impdt semblable, de par sa na-
ture, & Pimpdt sur le revenu auquel les
particuliers sont assujettis en vertu de la
Loi de 'impdt sur le revenu,

(if) soit est de méme nature qu’une cotisa-
tion prévue par le Régime de pensions du
Canada, si la province est une province
instituant un régime général de pensions
au sens du paragraphe 3(1) de cette loi et
si la loi provinciale a institué un régime
provincial de pensions au sens de ce para-
graphe.

{4) Lorsqu’une ordonnance comporte une
disposition autorisée par Particle 11.09, le tri-
bunal ne peut homologuer la transaction ou
Parrangement si, lors de audition de la de-
mande d’homologation, Sa Majesté du chef du
Canada ou d’une province le convainc du dé-
faut de la compagnie d’effectuer un versement
portant sur une somme visée au paragraphe (3)
et qui est devenue exigible aprés le dépdt de la
demande d’ordonnance visée 4 Particle 11,02,

{5) Le tribunal ne peut homologuer la tran-
saction ou Parrangement que si, & la fois:

a) la transaction ou Parrangement prévoit le
paiement aux employés actuels et anciens de
la compagnie, dés son homologation, - de
sommes égales ou supérieures, d’une part, a
celles qu’ils seraient en droif de recevoir en
application de Ialinéa 136{1)d) de la Loi sur
la faillite et Pinsolvabilité si la compagnie
avait fait faillite 4 la date 4 laquelle des pro-
cédures ont été introduites sous le régime de
la présente loi & son égard et, d’autre part, au
moniant des gages, salaires, cominissions ou
autre rémunération pour services fournis
entre la date de introduction des procédures
et celle de I’homologation, y compris les
sommes que le voyageur de commerce a ré-
gulierement déboursées dans le cadre de
Pexploitation de la compagnie entre ces
dates;

Défaut
d’effectuer un
versement

Restriction —
employés, ete.
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() the cowrt is satisfied that the company
can and will make the payments as required
under paragraph (a).

(6) If the company participates in a pre-
scribed pension plan for the benefit of its em-
ployees, the court may sanction a compromise
or an arrangement in respect of the company
only if

(@) the compromise or arrangement provides
for payment of the following amounts that
are unpaid to the fund established for the
purpose of the pension plan:

() an amount equal to the sum of all
amounts that were deducted from the em-
ployees’ remuneration for payment to the
fund,

(ii) if the prescribed pension plan is regu-
lated by an Act of Parliament,

(A) an amount equal to the nonnal cost,
within the meaning of subsection 2(1)
of the Pension Benefits Standards Regu-
lations, 1985, that was required to be
paid by the employer to the fund, and

(B) an amount equal to the sum of all
amounts that were required to be paid
by the employer fo the fund under a de-
fined contribution provision, within the
meaning of subsection 2(1) of the Pen-
sion Benefits Standards Act, 1983,

(C) an amount equal to the sum of all
amounts that were required to be paid
by the employer to the administrator of
a pooled registered pension plan, as de-
fined in subsection 2(1) of the Pooled
Registered Pension Plans Act, and

(i) in the case of any other prescribed
pension plan,

(A) an amount equal {o the amount that
would be the normal cost, within the
meaning of subsection 2(1) of the Pen-
sion Benefiis Standards Regulations,
1985, that the employer would be re-
quired to pay to the fund if the pre-
scribed plan were regulated by an Act
of Parliament, and

(B) an amount equal to the sum of ali
amounts that would have been required
to be paid by the employer to the fund

b) il est convaincu que la compagnie est en
mesure d’effectuer ot cffectuera les paie-
ments prévus 2 Palinéa a).

{6) Si la compagnie participe 4 un régime de

pension réglementaire institué pour ses em-
ployés, le tribunal ne peut homologuer la tran-
saction ou Parrangement que si, 4 la fois:

10

a) la transaction ou ['arrangement prévoit
que seront effectués des paiements corres-
pondant au total des sommes ci-aprés qui
n’ont pas été versées au fonds établi dans le
cadre du régime de pension:

{i) les sommes qui ont été déduites de la
rémunération des employés pour verse-
ment au fonds,

(i) dans le cas d’un régime de pension ré-
glementaire régi par une loi fédérale:

(A) les coflts norimaux, au sens du para-
graphe 2(1) du Réglement de 1985 sur
les normes de prestation de pension,
que Pemployeur est tenu de verser au
fonds,

(B) les sommes que Pemployeur est te-
nu de verser au fonds au titre de toute
disposition 2 cotisations déterminées au
sens du paragraphe 2(1) de la Loi de
1985 sur les normes de prestation de
pension,

(C) les sommes que Pemployeur est te-
nu de verser & Padministrateur d*un ré-
gime de pension agréé collectif au sens
du paragraphe 2(1) de 1a Loi sur les ré-
gimes de pension agréds collectifs,

(iii} dans le cas de tout autre régime de
pension réglementaire

(A) la somme égale aux colits nor-
maux, au sens du paragraphe 2(1) du
Réglement de 1985 sur les normes de
prestation de pension, que I'employeur
serait tenu de verser au fonds si le ré-
gime &tait régi par une loi fédérale,

(B} les sommes que I'employeur serait
tenu de verser au fonds au titre de toute
disposition 4 cotisations déterminées au
sens du paragraphe 2(1) de la Loi de
1985 sur les normes de presiation de
pension si le régime était régi par une
loi fédérale,

Restriction —
régime de
pension
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under a defined contribution provision,
within the meaning of subsection 2(1)
of the Pension Benefits Standards Act,
1983, if the preseribed plan were regu-
lated by an Act of Parliament,

(C) an amount equal to the sum of all
amounts that would have been required
to be paid by the employer in respect of
a prescribed plan, if it were regulated by
the Poocled Registered FPension Plans
Act; and

{b) the court is satisfied that the company
can and will make the payments as required
under paragraph (a).

(7) Despite subsection (6}, the court may

of subscction (6} ganction a compromise or arrangement that

Paymeat —
equity claims

Court may give
directions

does not allow for the payment of the amounts
referred to in that subsection if it is satisfied
that the relevant parties have entered into an
agreement, approved by the relevant pension
regulator, respecting the payment of those
amounts.

(8) No compromise or arrangement that pro-
vides for the payment of an equity claim is to
be sanctioned by the court unless it provides
that all claims that are not equity claims are to
be paid in full before the equity claim is to be
paid.

R.S., 1985, ¢. C-36, 5. 6; 1992, ¢. 27, 5. 90; 1996, ¢, 6, s.
167; 1997, ¢. 12, 5. 123; 2004, ¢. 25, s. 194; 2005, c. 47, s.

126, 2007, ¢. 36, s. 106; 2009, c. 33, 5. 27; 2012, c. 16, s.
82,

7. Where an alteration or a modification of
any compromise or arrangement is proposed at
any time after the court has directed a meeting
or meetings to be sumimoned, the meeting or
meetings may be adjourned on such term as to
notice and otherwise as the court may direct,
and those directions may be given after as well
as before adjournment of any meeting or meet-
ings, and the cour may in its discretion direct
that it is not necessary to adjourn any meeting
or to convene any further meeting of any class
of creditors or sharcholders that in the opinion
of the court is not adversely affected by the al-
teration or modification proposed, and any
compromise or arrangement so altered or modi-
fied may be sanctioned by the court and have
effect under section 6.

RS, e C-25,5.7.

{C) les sommes que Pemployeur serait
tenu de verser & Pégard du régime s’il
était régl par la Loi sur les régimes de
pension agréés collectifs,

b) il est convaincu que la compagnie est en
mesure d'effectuer et effectuera les paie-
ments prévus a I'alinéa @)

{7) Par dérogation au paragraphe (6), le tri-
bunal peut homologuer la transaction ou l’ar-
rangement qui ne prévoit pas le versement des
sommes mentionnées 3 ce paragraphe s’il est
convaincu que les parties en cause ont conclu
un accord sur les sommes A verser et que I’au-
torité administrative responsable du régime de
pension a consenti 4 I’accord.

(8) Le tribunal ne peut homologuer la tran-
saction ou Parrangement qui prévoit fe paie-
ment d’une réclamation relative 4 des capitaux
propres que si, selon les termes de celle-ci, le
paiement intégral de toutes les antres réclama-
tions sera effectué avant le paiement de la ré-
clamation relative & des capitaux propres.

L.R. (1985}, ch. C-36, art, 6; 1992, ch. 27, art. 90; 1596, ch.
6, art. 167; 1997, ch. 12, art. 123; 2004, ch. 25, art. 194;
2005, ch. 47, art. 126, 2007, ch. 36, art. 106; 2009, ch. 33,
art. 27; 2012, ch. 16, art. 82

7. i une modification d’une transaction on
d’un arrangement est proposée aprés que le tri-
bunal a ordonné qu’une ou plusieurs assem-
blées soient convoquées, cette ou ces assem-
blées peuvent &tre ajournées aux conditions que
peut prescrire le tribunal quant 4 Pavis et autre-
meni, et ces instructions peuvent &tre données
tant aprés qu’avant I’ajournement de toute ou
toutes assemblées, ¢t le tribunal peut, & sa dis-
crétion, prescrire qu’il ne sera pas nécessaire
d’ajourner quelque assemblée ou de convoquer
une nouvelle assembliée de toute catégorie de
créanciers ou actionnaires qui, selon 1’opinion
du tribunal, n’est pas défavorablement atteinte
par la modification praposée, et une transaction
ou un arrangement ainsi modifié peut étre ho-
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8. This Act extends and does not limit the
provisions of any instrument now or hereafter
existing that governs the rights of creditors or
any class of them and has full force and effect
notwithstanding anything to the contrary con-
tained in that instrument.

R.S.,c. C-25,5. 8.

PART I
JURISDICTION OF COURTS

9, (i} Any application under this Act may
be made to the court that has jurisdiction in the
province within which the head office or chief
place of business of the company in Canada is
situated, or, if the company has no place of
business in Canada, in any province within
which any assets of the company are situated.

(2) The powers conferred by this Act on a
court may, subject to appeal as provided for in
this Act, be exercised by a single judge thereof,
and those powers may be exercised in cham-
bers during term or in vacation.

RS, ¢ C-25,59

10. (1) Applications under this Act shall be
made by petition or by way of criginating sum-
mons or notice of motion in accordance with
the practice of the court in which the applica-
tion is made.

(2) An initial application must be accompa-
nied by

(a) a statement indicating, on a weekly ba-
sis, the projected cash flow of the debtor
company;

(b) a report containing the prescribed repre-
sentations of the debtor company regarding
the preparation of the cash-flow statement;
and

(c) copies of all financial statements, audited
or unaudited, prepared during the year before
the application or, if no such statements were
prepaved in that year, a copy of the most re-
cent such statement.

mologué par le tribunal et &tre exécutoire en
vertu de Particle 6.

SR, ch. C-25, art. 7.

8. La présente loi n’a pas pour effet de Himi-
ter mais d’étendre les stipulations de tout ins-
trument actuellement ou désormais existant re-
lativement aux droits de créanciers ou de toute
catégorie de ces derniers, et elle ¢st pleinement
exécutoire et effective nonobstant toute stipula-
tion contraire de cet instrument.

S.R, ch.C-25,art. 8.

PARTIEII
JURIDICTION DES TRIBUNAUX

9. (1) Toute demande prévue par la présente
loi peut étre faite au tribunal ayant juridiction
dans la province ol est situé le si¢ge social ou
ie principal bureau d’affaires de la compagnic
au Canada, ou, si la compagnie n’a pas de bu-
reau d’affaires au Canada, dans la province olt
est situé quelque actif de la compagnie.

{2) Les pouvoirs conférés au tribunal par la
présente loi peuvent étre exercés par un seul de
ses juges, sous réserve de P’appel prévu par la
présente loi. Ces pouvoirs peuvent étre exercés
en chambre, soit durant une session du tribunal,
soit pendant les vacances judiciaires.

S.R., ch. C-25, art. 9.

10. (1) Les demandes prévues par la pré-
sente loi peuvent étre formulées par requéte ou
par voie d’assignation introductive d’instance
ou d’avis de motion conformément 3 la pra-
tique du tribunal auquel la demande est présen-
tée.

(2) La demande
accompagnée

initiale  doit  étre
a) d’un état portant, projections & appui,
sur Pévolution hebdomadaire de I’encaisse
de la compagnie débitrice;

b) d’un rapport contenant les observations
réglementaires de la compagnie débitrice re-
lativement 4 ’établissement de cet état;

¢) d’vne copie des états financiers, vérifiés
ou non, établis au cours de I’année précédant
la demande ou, & défaut, d’une copie des
états financiers les plus récents.
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(3) The court may make an order prohibiting
the release to the public of any cash-flow state-
ment, or any part of a cash-flow statement, if it
is satisfied that the release would unduly preju-
dice the debtor company and the making of the
order would not unduly prejudice the compa-
ny’s creditors, but the court may, in the order,
direct that the cash-flow statement or any part
of it be made available to any person specified
in the order on any terins or conditions that the
court considers appropriate.

R.S., 1985, ¢. C-36, 5. 10; 2005, ¢. 47, 5. [27.

11. Despite anything in the Bankruptcy and
Insolvency Act or the Winding-up and Restruc-
turing Act, if an application is made under this
Act in respect of a debtor company, the court,
on the application of any person interested in
the matter, may, subject to the restrictions set
out in this Act, on notice to any other person or
without notice as it may see fit, make any order
that it considers appropriate in the circam-
stances.

R.S., 1985, ¢. C-36, 5. 11; 1992, ¢. 27, 5. 90; 1996, ¢. 6, s.
167; 1997, ¢. 12, 5. 124; 2005, ¢. 47, 5. 128.

11.01 No order made under section 11 or
11.02 has the effect of

(@) prohibiting a person from requiring im-
mediate payment for goods, services, use of
leased or licensed property or ather valuable
consideration provided after the order is
made; or

{b) requiring the further advance of money
or credit.
2005, ¢. 47, 5. 128.

11.02 (1} A court may, on an initial applica-
tion in respect of a debtor company, make an
order on any terms that it may impose, effective
for the period that the court considers neces-
sary, which period may not be mare than 30
days,

(@) staying, until otherwise ordered by the
court, all procecdings taken or that might be
taken in respect of the company under the
Bankruptcy and Insolvency Act or the Wind-
ing-up and Restructuring Act,

(b) restraining, until otherwise ordered by
the court, further proceedings in any action,
suit or proceeding against the company; and

(3) Le tribunal peut, par ordonnance, inter-
dire la communication au public de tout ou par-
tie de 1’état de ’évolution de ’encaisse de la
compagnie débitrice s’il est convainca que sa
communication causerait un préjudice indu a
celle-ci et que sa non-communication ne cause-
rait pas de préjudice indu A ses créanciers. il
peut toutefois préciser dans Pordonnance que
tout ou partie de cet état peut &tre communiqué,
aux conditions qu’il estime indiquées, 4 la per-
sonne qu’il nomme.

L.R. (1985), ch. C-36, art. 10; 20035, ch. 47, art. 127.

11. Malgré toute disposition de la Loi sur la
Jaillite et I'insolvabilité ou de la Loi sur les li-
quidations et les restructurations, le tribunal
peut, dans le cas de toute demande sous le ré-
gime de la présente loi 4 1’égard d’une compa-
gnie débitrice, rendre, sur demande d’un inté-
ressé, mais sous réserve des restrictions prévues
par la présente loi et avec ou sans avis, toute or-
donnance qu’il estime indiquée,

L.R. (1985), ch. C-36, art. 11; 1992, ch. 27, art. 90; 1996,
ch. 6, art. 167; 1997, ch, 12, art. 124; 2005, ch. 47, art. 128.

11,01 L’ordonnance prévue aux articles 11
ou 11.02 ne peut avoir pour effet:

a) d’empécher une persomne d’exiger que
soient effectuds sans délai les paiements rela-
tifs &4 la fourniture de marchandises ou de
services, & utilisation de biens loués ou fai-
sant I*objet d’une licence oun a la fourniture

de toute autre contrepartie de valeur qui ont

lieu aprés P’ ordonnance;

b) d’exiger le versement de nouvclles
avances de fonds ou de nouveaux crédits,

2003, ch. 47, art. 128.

11.02 (1) Dans le cas d’une demande ini-
tiale visant une compagnie débitrice, le tribunal
peut, par ordonnance, aux conditions qu’il peut
imposer et pour la période maximale de trente
jours qu’il estime nécessaire:

a) suspendre, jusqu’d nouvel ordre, toute
procédure qui est ou powrrait étre intentde
contre fa compagnie sous le régime de la Loi
sur la faillite et U'insolvabilité on de ta Loi
sur les liguidations el les restructurations;

b} surseoir, jusqu’a nouvel ordre, a la conti-
nuation de toute action, poursuite ou autre
procédure contre la compagnie;
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{(¢) prohibiting, until otherwise ordered by
the court, the commencement of any action,
suit or proceeding against the company.

(2) A cowrt may, on an application in respect
of a debtor company other than an initial appli-
cation, make an order, ot any terms that it may
impose,

(a) staying, until otherwise ordered by the
court, for any period that the court considers
necessary, all proceedings taken or that
might be taken in respect of the company un-
der an Act referred to in paragraph (1){a);

(&) restraining, until otherwise ordered by
the court, further proceedings in any action,
suit or proceeding against the company; and

{¢) prohibiting, until otherwise ordered by
the coutt, the commencement of any action,
suit or proceeding against the company.

{3) The coust shall not make the order uniess

(@) the applicant satisfies the court that cir-
cumstances exist that make the order appro-
priate; and

{b) in the case of an order under subsection
(2), the applicant also satisfies the court that
the applicant has acted, and is acting, in good
faith and with due diligence.

{(4) Orders doing anything referred to in sub-
section (1) or (2} may only be made under this
section,

2008, ¢. 47, s. 128, 2007, ¢. 36, 5, 6X(F).

11.03 {(}) An order made under section
11,02 may provide that no person may com-
mence or confinue any action against a director
of the company on any claim against directors
that arose before the commencement of pro-
ceedings under this Act and that relfates to obli-
gations of the company if directors are under
any faw liable in their capacity as directors for
the payment of those obligations, until a com-
promise or an arrangement in respect of the
company, if one is filed, is sanctioned by the
court or is refused by the creditors or the court.

{2) Subsection (I} does not apply in respect
of an action against a director on a guarantee
given by the director relating to the company’s
obligations or an action seeking injunctive re-
lief against a director in relation to the compa-

ny.

¢} interdire, jusqu’a nouvel ordre, I’intro-
duction de toute action, poursuite ou autre
procédure contre la compagnie.

(2) Dans le cas d'une demande, autre qu’une
demande initiale, visant une compagnie débi-
trice, le tribunal peut, par ordonnance, aux
conditions qu’il peut imposer et pour la période
qu’il estime nécessaire:

a) suspendre, jusqu’d nouvel ordre, toute
procédure qui est ou pourrait étre intentée
contre la compagnie sous le régime des lois
mentionndes 3 1'alinéa (1)a);

b) surseoir, jusqu’a nouvel ordre, 4 la conti-
nuation de toute action, poursuite ou auire
procédure contre la compagnie;

¢) interdire, jusqu’d nouvel ordre, ’intro-
duction de toute action, poursuite ou aufre
procédure contre [a compagnie.

(3) Le iribunal ne rend {*ordonnance que si:

a) le demandewr le convaine que la mesure
est opportune;

b) dans le cas de Pordonnance visée au para-
graphe (2), le demandeur le convainc en
outre qu’il a agi et continue d’agir de bonne
foi et avec la diligence voulue.

{4) L’ordonnance qui prévoit I'une des me-
sures visées aux paragraphes (1) ou (2) ne peut
8tre rendue qu’en vertu du présent article.

2003, ch. 47, art. 128, 2007, ch. 36, art. 62(F).

11.03 {1) L’ordonnance prévue a Particle
11.02 peut interdire V'introduction ou la cornti-
nuation de toute action contre les administra-
teurs de la compagnie relativement aux récla-
mations qui sont antérieures aux procédures
intentées sous le régime de la présente loi et
visent des obligations de la compagnie dont ils
peuvent étre, &5 qualités, responsables en droit,
tant que [a transaction ou ’arrangement, le cas
échéant, n’a pas ét¢ homologué par le tribunal
ou rejeté par celui-ci ou les créanciers.

(2) La suspension ne s’appligue toutefois
pas aux actions contre les administratewrs pour
fes garanties qu’ils ont données relativement
aux obligations de a compagnie ni aux mesures
de la nature d’une injonction les visant au sujet
de celle-ci.

14

Suspension :
demandes autres
qu’initiales

Preuve

Restriction

Suspension —
administrateurs

Exclusion



Persons deemed
to be directors

Persons
obligated under
Tetter of eredit or
guarantes

Member of the
Canadian
Paymenis
Association

Restriction —
certain powers,
duties and
functions

Stay — Her
Majesty

Arvangements avec les créanciers des compagnies — 4 septembre 2013

(3) If all of the directors have resigned or
have been removed by the shareholders without
replacement, any person who manages or su-
pervises the management of the business and
affairs of the company is deemed to be a direc-
tor for the purposes of this section.

2005, c. 47,s. 128.

11.04 No order made under section 11.62
has affect on any action, suit or proceeding
against a person, other than the company in re-
spect of whom the order is made, who is obli-
gated under a letter of credit or guarantee in re-
lation to the company.

2805, ¢. 47, 5. 128,
11.05 [Repealed, 2007, c. 29, 5. 105]

11.06 No order may be made under this Act
that has the effect of preventing a member of
the Canadian Payments Association from ceas-
ing to act as a clearing agent or group clearer
for a company in accordance with the Canadi-
an Payments Aet or the by-laws or rules of that
Association.

2008, ¢, 47, 5. 128, 2007, ¢. 36, 5. 64.

11.07 [Repealed, 2012, c. 31, 5. 420]

11.08 No order may be made under section
11.02 that affects

{a) the exercise or performance by the Min-
ister of Finance or the Superintendent of Fi-
nancial Institutions of any power, duty or
function assigned to them by the Bank Act,
the Cooperative Credit Associations Act, the
Insurance Companies Act or the Trust and
Loan Companies Act,

(b) the exercise or performance by the Gov-
etnor in Council, the Minister of Finance or
the Canada Deposit Insurance Corporation of
any power, duty or function assigned to them
by the Canada Deposit Insurance Corpora-
tion Act; or

{(¢) the exercise by the Attorney General of

Canada of any power, assigned to him or her

by the Winding-up and Restructuring Act.
2005, c. 47, 5. 128,

11,09 (1) An order made under section
11.02 may provide that

(3) Si tous les administrateurs démis-
sionnent ou sont destitués par les actionnaires
sans &tre remplacés, quiconque dirige ou super-
vise les activitds commerciales et les affaires
internes de la compagnie est réputé un adininis-
trateur pour Papplication du présent article.

2005, ch. 47, art. 128,

11.04 L’ordonnance prévue 4 Particle 11.02
est sans effet sur toute action, poursuite ou
autre procédure contre la personne — autre que
la compagnie visée par I’ordonnance — qui a
des obligations au titre de letfres de crédit ou de
garanties se rapportant 4 la compagnie.

2005, ch. 47, art. 128.
11,05 [Abrogé, 2007, ch. 29, art. 105]

11.06 Aucune ordonnance prévue par la pré-
sente loi ne peut avoir pour effet d’empécher
un membre de 1’Association canadienne des
paiements de cesser d’agir, pour une compa-
gnie, 4 titre d’agent de compensation ou
d*adhérent correspondant de groupe conformé-
ment A la Lof canadienne sur les paiements et
aux régles et réglements administratifs de I’As-
sociation.

2005, ch. 47, art. 128; 2007, ch. 36, art. 64.
11.087 [Abrogé, 2012, ch. 31, art. 420]

11.08 L’ordonnance prévue & article 11.02
ne peut avoir d’effet sur:

a) Pexercice par le ministre des Finances ou
par le surintendant des institutions finan-
ciéres des attributions qui leur sont conférées
par la Lof sur les bangues, ta Loi sur les as-
sociations coopératives de crédit, la Loi sur
les sociétés d’assurances ou la Loi sur les
saciétés de fiducie et de prét,

b) Pexercice par le gouverncur en conseil, le
ministre des Finances ou la Société d’assu-
rance-dépdts du Canada des attributions qui
leur sont conférées par la Loi sur la Société
d’assurance-dépéts du Canada;

¢) Pexercice par le procureur général du
Canada des pouvoirs qui lui sont conférds
par la Loi sur les liquidations et les restruc-
furations.

2005, ch, 47, art. 128,

11.09 (1) L’ordonnance prévue a Particle
11.02 peut avoir pour effet de suspendre:
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{a) Her Majesty in right of Canada may not
exercise rights under subsection 224(1.2) of
the Income Tax Act or any provision of the
Canada Pension Plan or of the Employment
Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides
for the collection of a coniribution, as de-
fined in the Canada Pension Plan, an em-
ployee’s premium, or employer’s premium,
as defined in the Employment Insurance Act,
or a premium under Part VIL] of that Act,
and of any related interest, penalties or other
amounts, in respect of the company if the
company is a tax debtor under that subsec-
tion or provision, for the period that the comrt
considers appropriate but ending not later
than

(i) the expiry of the order,

(it} the refusal of a proposed compromise
by the creditors or the court,

(iii) six months following the court sanc-
tion of a compromise ot an arrangement,

{iv) the defanlt by the company on any
term of a compromise or an arrangement,
or

(v} the performance of a compromise or
an arrangement in respect of the company;
and

(b) Her Majesty in right of a province may
not exercise rights under any provision of
provincial legislation in respect of the com-
pany if the company is a debtor under that
legislation and the provision has a purpose
similar to subsection 224(1.2) of the Inconte
Tax Act, or refers to that subsection, to the
extent that it provides for the collection of a
sum, and of any related interest, penalties or
other amounts, and the sum

(1) has been withheld or deducted by a
person from a payment to another person
and is in respect of a tax similar in nature
to the income tax imposed on individuals
under the Jncome Tax Act, or

(ii) is of the same nature as a contribution
under the Canada Pension Plan if the
province is a “province providing a com-
prehensive pension plan” as defined in
subsection 3¢{1) of the Canada Pension
Plan and the provincial legislation estab-
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a) l'exercice par Sa Majesté du chef du
Canada des droits que lui confre le para-
graphe 224(1.2) de la Loi de Pimpdt sur le
revenu ou toute disposition du Régime de
pensions du Canada ou de la Loi sur assu-
rance-emploi qui renvoie A ce paragraphe et
qui prévoit la perception d’une cotisation, au
sens du Régime de pensions du Canada,
d’une cotisation ouvridre ou d’une cotisation
patronale, au sens de la Loi sur assurance-
emploi, ou d'une cotisation prévue par la
partic VIL1 de cette loi ainsi que des intéréts,
pénalités et autres charges afférents, &
Pégard d’une compagnie qui est un débiteur
fiscal visé 4 ce paragraphe ou A cette disposi-
tion, pour la période se terminant au plus
tard:

(i) a ’expiration de I*ordonnance,

(i) au moment du rejet, par le tribunal ou
les créanciers, de la transaction proposée,

(iii) six mois aprés que le tribunal a ho-
mologué la transaction ou I"arrangement,

(iv) au moment de tout défaut d’exécution
de la transaction ou de Parrangement,

(v) au moment de I'exécution intégrale de
Ia transaction ou de I’ arrangement;

b) Vexercice par Sa Majesté du chef d’une
province, pour la période que le tribunal es-
time indiquée et se terminant an plus tard au
moment visé A celui des sous-alinéas a)(i) &
{v) qui, le cas échéant, est applicable, des
droits que lui confére toute disposition légis-
lative de cette province 2 P'égard d’une com-
pagnie qui est un débiteur visé par la loi pro-
vinciale, $’il s’agit d’une disposition dont
I’objet est semblable & celui du paragraphe
224(1.2) de la Loi de I'impdt sur le revenu,
ou qui renvoie A ce paragraphe, et qui prévoit
la perception d’une somme, ainsi que des in-
téréts, pénalités et autres charges afférents,
laquelle:

(i) soit a été retenue par une personne sur
un paiement effectué & une auire personne,
ou déduite d’un tel paiement, et se rap-
porte & un impdt semblable, de par sa na-
ture, 4 Iimpdt sur le revenu auquel les
pasticuliers sont assujettis en vertu de la
Loi de ’'impdt sur le revenu,
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lishes a “provincial pension plan” as de-
fined in that subsection,

for the period that the court considers appro-
priate but ending not later than the occur-
rence or time referred to in whichever of
subparagraphs (a}(i) to (v) that may apply.

 When order (2) The portions of an order made under sec-
o tobein  tion 11.02 that affect the exercise of rights of
Her Majesty referred to in paragraph (1)(a) or

{b) cease to be in effect if

(a) the company defaults on the payment of
any amount that becomes due to Her Majesty
after the order is made and could be subject
to a demand under

(i) subsection 224(1.2) of the /ncome Tax
Aet,

{ii) any provision of the Canada Pension
Plan or of the Employment Insurance Act
that refers to subsection 224(1.2) of the /n-
come Tax Act and provides for the collec-
tion of a contribution, as defined in the
Canada Pension Plan, an employee’s pre-
mium, or employer’s premium, as defined
in the Employment Insurance Act, or a
premium under Part VIL I of that Act, and
of any related interest, penalties or other
amounts, or

(ili) any provision of provincial legisla-
tion that has a purpose similar to subsec-
tion 224(1.2) of the Income Tax Act, or
that refers o that subsection, to the extent
that it provides for the collection of a sum,
and of any related interest, penalties or
other amounts, and the sum

(A) has been withheld or deducted by a
person from a payment to another per-
son and is in respect of a tax similar in
nature to the income tax imposed on in-
dividuals under the fncome Tax 4ct, or

(B) is of the same nature as a contribu-
tion under the Canada Pension Plan it
the province is a “province providing a
comprehensive pension plan” as defined
in subsection 3(1) of the Canada Pen-
sion Plan and the provincial legislation
establishes a “provincial pension plan”
as defined in that subsection; or

(i) soit est de méme nature qu’une cotisa-
tion prévue par le Régime de pensions du
Canada, si la province est une province
instituant un régime général de pensions
au sens du paragraphe 3(1} de cette loi et
si la loi provinciale institue un régime pro-
vincial de pensions au sens de ce para-
graphe,

(2) Les passages de I'ordonnance qui sus-

pendent I’exercice des droits de Sa Majesté vi-
sé€s aux alinéas {1)a) ou b) cessent d’avoir effet
dans les cas suivants:
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a) la compagnie manque & ses obligations de
paiement a4 Pégard de toute somme qui de-
vient due & Sa Majesté aprés Ie pronancé de
IPordonnance et qui pourrait faire Pobjet
d’une demande aux termes d*une des dispo-
sitions suivantes:

(i) le paragraphe 224(1.2) de la Loi de
Pimpot sur le revenu,

(i) toute disposition du Régime de pen-
sions du Canada ou de la Loi sur Passu-
rance-emploi qui renvoie au paragraphe
224(1.2) de la Loi de Iimpdt sur le revenu
et qui prévoit la perception d’une cotisa-
tion, au sens du Régime de pensions du
Canada, d’une coiisation ouvridre ou
d’une cotisation patronale, au sens de la
Loi sur Passurance-emploi, ou d’une coti-
sation prévue par la partie VIL.1 de cette
loi ainsi que des intéréts, pénalités et
autres charges afférents,

(iii) toute disposition législative provin-
ciale dont ’objet est semblable 3 celui du
paragraphe 224(1.2) de la Loi de 'impdt
sur le revenu, ou qui renvoie i ce para-
graphe, et qui prévoit la perception d’une
somme, ainsi que des intéréts, pénalités et
autres charges afférents, laquelle:

{A) soit a été retenue par une personne
sur un paiement effectué 4 une autre
personne, ou déduite d’un tel paiement,
et se rapporte 4 un impdt semblable, de
par sa nature, & Pimpét sur le revenu au-
quel les particuliers sont assujettis en
vertu de la Loi de impdt sur le revenu,

(B) soit est de méme nature qu’une co-
tisation prévue par le Régime de pen-
sions du Canada, si la province est une
provingce instituant un régime général de

Cessation d’effet
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{h) any other creditor is or becomes entitled
to realize a security on any property that
could be claimed by Her Majesty in exercis-
ing rights under

(i) subsection 224(1.2) of the Income Tax
Act,

(ii) any provision of the Canada Pension
Plan or of the Employment Insurance Act
that refers to subsection 224(1.2) of the [u-

come Tav Act and provides for the collec-
tion of a contribution, as defined in the
Caneada Pension Plan, an employee’s pre-
mium, or employer’s premium, as defined
in the Employment Insurance Act, or a
premium under Part VII.1 of that Act, and
of any related interest, penalties or other
amounts, or

(iii) any provision of provincial legisia-
tion that has a purpose similar to subsec-
tion 224(1.2) of the Jncome Tax Aect, or
that refers to that subsection, to the extent
that it provides for the collection of a sum,
and of any related Interest, penalties or
other amounts, and the sum

(A) has been withheld or deducted by a
person from a payment to another per-
son and is in respect of a tax similar in
nature to the income tax imposed on in-
dividuals under the fncome Tax Act, or

(B) is of the same nature as a contribu-
tion under the Canada Pension Plan if
the province is a “province providing a
comprehensive pension plan” as defined
in subsection 3(1) of the Canada Pen-
sion Plan and the provincial legislation
establishes a “provincial pension plan”
as defined in that subsection.

{3) An order made under section [1.02, oth-
¢r than the portions of that order that affect the
exercise of rights of Her Majesty referred to in
paragraph (1)(2) or (), does not affect the op-
eration of

pensions au sens du paragraphe 3(1) de
cette loi et si Ia lol provinciale institue
un régime provincial de pensions au
sens de ce paragraphe;

b) un autre créancier a ou acquiert le droit
de réaliser sa garantie sur un bien qui pour-
rait &tre réclamé par Sa Majesté dans I'exer-
cice des droits que lui confére 'une des dis-
positions suivantes:

(i) le paragraphe 224(1.2) de la Loi de
'impdt sur le revenu,

(ii} toute disposition du Régime de pen-
sions du Canada ou de la Loi sur assu-
rance-emploi qui renvoie au paragraphe
224(1.2) de la Loi de I'impdt sur le revenu
et qui prévoit la perception d’une cotisa-
tion, au sens du Régime de pensions du
Canada, d’une cotisation ouvriére ou
d’une cotisation patronale, au sens de la
Loi sur Passurance-emploi, ou d’une coti-
sation prévue par la partie VIL1 de cette
loi ainsi que des intéréts, pénalités et
autres charges afférents,

(iii) toute disposition législative provin-
ciale dont Pobjet est semblable 4 celui du
paragraphe 224(1.2) de la Loi de !'impét
sur le revenu, ou qui renvoie A ce para-
graphe, et qui prévoit la perception d’une
somme, ainsi que des intéréts, pénalités et
auires charges afférents, laquelie:

(A) soit a été retenue par une personne
sur un paiement effectué A une autre
personne, ou déduite d’un tel paiement,
et se rapporte & un impdl semblable, de
par sa nature, a ’imp6t sur le revenu au-
quel les particuliers sont assujeitis en
vertu de la Loi de I'impét sur le revenu,

(B) soit est de méme nature qu’une co-
tisation prévue par le Régime de pen-
sions du Canada, si la province est une
province instituant un régime général de
pensions au sens du paragraphe 3(1) de
cette loi et si la loi provinciale institue
un régime provincial de pensions au
sens de ce paragraphe.

(3) L’ordonnance prévue a Particle 11.02, a

PPexception des passages de celle-ci qui sus-
pendent ’exercice des droits de Sa Majesté vi-
sés aux alinéas (1)a) ou b), n’a pas pour effet
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(a) subsections 224(1.2) and (1.3) of the In-
come Tax Act,

(b) any provision of the Canada Pension
Plan or of the Employment Insurance Act
that refers to subsection 224(1.2) of the In-
come Tax Aet and provides for the collection
of a contribution, as defined in the Canada
Pension Plan, an employee’s premium, or
employer’s premium, as defined in the Em-
ployment Insurance Act, or a premium under
Part VI, 1 of that Act, and of any refated in-
terest, penalties or other amounts, or

(¢) any provision of provincial legislation
that has a purpose similar to subsection
224(1.2) of the Income Tax Act, or that refers
to that subsection, to the extent that it pro-
vides for the collection of a sumn, and of any
related interest, penalties or other amounts,
and the sum

(i) has been withheld or deducted by a
person from a payment to another person
and is in respect of a tax similar in nature
to the income tax imposed on individuals
under the Income Tax Act, or

(it} is of the same nature as a contribution
under the Canada Pension Plan if the
province is a “province providing a com-
prehensive pension plan” as defined in
subsection 3(1) of the Canada Pension
Plan and the provincial legislation estab-
lishes a “provincial pension plan” as de-
fined in that subsection,

and for the purpose of paragraph (c), the provi-
sion of provincial legislation is, despite any Act
of Canada or of a province or any other law,
deemed to have the same effect and scope
against any creditor, however secured, as sub-
section 224(1.2) of the fncome Tax Aet in re-
spect of a sum referred to in subparagraph
{e)(), or as subsection 23(2) of the Canada
Pension Plan in respect of a sum referred to in
subparagraph (¢)(ii), and in respect of any relat-
ed interest, penalties or other amounts,

2005, ¢. 47, 5. 128; 2009, ¢. 33,5.28.

de porter atteinte 3 Papplication des disposi-
tions suivantes:

a) les paragraphes 224(1.2) et (1.3) de la Loi
de limpdt sur le revem,

b) toute disposition du Régime de pensions
du Canada ou de la Loi sur assurance-em-
ploi qui renvoie au paragraphe 224(1.2) de la
Loi de I'impét sur le revenu et qui prévoit la
perception d’une cotisation, au sens du Ré-
gime de pensions du Canada, d’une cotisa-
tion ouvriére ou d’une cotisation patronale,
au sens de la Loi sur Passurance-emploi, ou
d’une cotisation prévue par la partie VIL.1 de
cette loi ainsi que des intéréts, pénalités et
autres charges afférents;

¢) toute disposition législative provinciale
dont objet est semblable 4 celui du para-
graphe 224(1.2) de la Loi de I'impdt sur le
revenu, ou qui renvoie A ce paragraphe, ot
qui prévoit la perception d’une somme, ainsi
que des intéréts, pénalités et autres charges
afférents, laquelle:

(i) soit a é1¢ retenue par une personne sur
un paiement effectué & une autie personne,
ou déduite d’un tel paiement, et se rap-
porte & un impdt semblable, de par sa na-
ture, & ’imp6t sur le revenu auguel les
particuliers sont assujettis en vertu de la
Loi de I'impét sur Ie revenu,

(ii) soit est de méme nature qu’une cotisa-
tion prévue par le Régime de pensions du
Canada, si Ia province est une province
instituant un réghme géndral de pensions
au sens du paragraphe 3(1) de cette loi et
si 1a loi provinciale institue un régime pro-
vincial de pensions au sens de ce para-
graphe.
Pour P’application de V'alinéa ¢), la disposition
Iégislative provinciale en question est réputée
avoir, 3 I’encontre de tout créancier et malgré
tout texte Iégislatif fédéral ou provincial et
toute autre régle de droit, la méme portée et le
méme effet que le paragraphe 224(1.2) de la
Loi de Dimpét sur le revenu quant a la somme
visée au sous-alinéa ¢)(i), ou que le paragraphe
23(2) du Régime de pensions du Canada quant
A la somme visée au sous-alinéa c)(ii), et quant
aux intéréts, pénalités et autres charges affé-
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11.1 (1) In this section, “regulatory body”
means a person or body that has powers, duties
or functions relating to the enforcement or ad-
ministration of an Act of Parliament or of the
legislature of a province and includes a person
or body that is prescribed to be a regulatory
body for the purpose of this Act.

(2) Subject to subsection (3), no order made
under section 11.02 affects a regulatory body’s
investigation in respect of the debtor company
or an action, suit or proceeding that is taken in
respect of the company by or before the regula-
tory body, other than the enforcement of a pay-
ment ordered by the regulatory body or the
comrt,

(3) On application by the company and on
notice to the regulatory body and to the persons
who are likely to be affected by the order, the
court may order that subsection {2) not apply in
respect of one or more of the actions, suits or
proceedings taken by or before the regulatory
body if in the court’s opinion

(q) a viable compromise or arrangement
could not be made in respect of the company
if that subsection were to apply; and

(b) it is not contrary to the public interest
that the regulatory body be affected by the
order made under section 11.02.

(4) If there is a dispute as to whether a regu-
latory body is seeking to enforce its rights as a
creditor, the court may, on application by the
company and on notice to the regulatory body,

~ make an order declaring both that the regulato-

Enterim
financing

ry body is seeking to enforce its rights as a
creditor and that the enforcement of those
rights is stayed.
1997, c. 12, 5. 124; 2001, c. 9, s. 576; 2005, <. 47, 5. 128;
2007, ¢. 29, s, 106, ¢. 36, s. 63.

11.11 [Repealed, 20035, c. 47, s. 128]

11,2 (1) On application by a debtor compa-
ny and on notice to the secured creditors who
are likely to be affected by the security or
charge, a court may make an order declaring
that all or part of the company’s property is
subject to a security or charge — in an amount

rents, quelle que soit la garantie dont bénéficie
le créancier.

2005, ch. 47, art. 128; 2009, ¢h. 33, art. 28.

11.1 (1) Au présent article, « organisme ad-
ministratif» s’entend de toute personne ou de
tout organisme chargé de Papplication d’une
loi fédérale ou provinciale; y est assimilé toute
personne ou fout organisme désigné 3 ce titre
par réglement.

(2) Sous réserve du paragraphe (3), 'ordon-
nance prévue a Particle 11.02 ne porte aucune-
ment atteinte aux mesures — action, poursuite
ou autre procédure — prises & I'égard de la
compagnie débitrice par ou devant un orga-
nisme administratif, ni aux investigations anx-
quelles il procéde & son sujet. Elles n’ont d’ef
fet que sur I"exécution d’un paiement ordonné
par lui on le tribunal.

(3) Le tribunal peut par ordonnance, sur de-
mande de la compagnie et sur préavis a P’orga-
nisme administratif et & toute personne qui sera
vraisemblablement touchée par Pordennance,
déclarer que le paragraphe (2) ne s*applique pas
3 I'une on plusieurs des mesures prises par ou
devant celui-ci, 8’1l est convaincu que, a Ia fois:

a) il ne pourrait étre fait de fransaction ou
d’arrangement viable & 1’égard de la compa-
gnie si ce paragraphe s’appliquait;

b) Uordonnance demandée au titre de Iar-
ticte 11.02 n’est pas contraire & I'intérét pu-
blic.

{4) En cas de différend sur la question de sa-
voir si ’organisme administratif cherche a faire
valoir ses droits & titve de créancier dans le
cadre de la mesure prise, e tribunal peut décla-
rer, par ordonnance, sur demande de la compa-
gnie et sur préavis & Porganisme, que celui-ci
agit effectivement & ce titre et que la mesure est
suspendue.

1997, ch. 12, art. 124; 2001, ch. 9, art. §76; 2003, ch. 47,
art. 128; 2007, ch. 29, art. 106, ch. 36, art. 65.

11,11 {Abrogé, 2005, ch, 47, art. 128]

11.2 {}) Sur demande de la compagnie dé-
bitrice, le tribunal peut par ordonnance, sur pré-
avis de la demande aux créanciers garantis qui
seront vraisemblablement touchés par la charge
ou sfireté, déclarer que tout ou partie des biens
de la compagnie sont grevés d’une charge ou
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that the court considers appropriate — in
favour of a person specified in the order who
agrees to lend to the company an amount ap-
proved by the court as being required by the
company, having regard to its cash-flow state-
ment. The security or charge may not secure an
obligation that exists before the order is made.

(2) The court may order that the security or
charge rank in priority over the claim of any se-
cured creditor of the company.

(3) The court may order that the security or
charge rank i priority over any security or
charge arising from a previous order made un-
der subsection (1) only with the consent of the
person in whose favour the previous order was
made.

(4) In deciding whether to make an order,
the court is to consider, among other things,

{@) the period during which the company is
expected to be subject to proceedings under
this Act;

(b) how the company’s business and finan-
cial affairs are to be managed during the pro-
ceedings;

{c) whether the company’s management has
the confidence of its major creditors;

{d) whether the loan would enhance the
prospects of a viable compromise or arrange-
ment being made in respect of the company,;

{e) the nature and value of the company’s
property;

(/) whether any creditor would be materially
prejudiced as a result of the security or
charge; and

{(2) the monitor’s report referred to in para-
graph 23(1)(d), if any.
1997, ¢. 12, 5. 124; 2005, ¢. 47, 5. 128; 2007, ¢. 36, s, 65.

11.3 (1) On application by a debtor compa-
ny and on notice to every party to an agreement
and the monitor, the court may make an order
assigning the rights and obligations of the com-
pany under the agreement to aiy person who is

shireté — d*un montant qu’il estime indiqué —
en faveur de la personne nommée dans [*ordon-
nance qui accepte de préter 2 la compagnie la
somme qu’il approuve compte tenu de I’état de
P'évolution de I’encaisse et des besoins de
celle-ci. La charge ou sfireté ne peut garantir
qu’une obligation postérieure au prononcé de
Pordonnance.

(2) Le tribunal peut préciser, dans I’ordon-
nance, que la charge ou sfireté a priorité sur
toute réclamation des créanciers garantis de la
compagnie.

(3) 11 peut également y préciser que la
charge ou sireté n’a priorité sur toute autre
charge ou sfireté grevant les biens de la compa-
gnie au titre d’une ordonnance déja rendue en
vertu du paragraphe (1) que sur consentement
de la personne en faveur de qui cette ordon-
nance a été rendue,

(4) Pour décider s’il rend 'ordonnance, le
tribunal prend en considération, entre autres,
les factewrs suivants:

&) la durée prévue des procédures intentées
& ’égard de la compagnie sous le régime de
la présente loi;

b) la fagon dont les affaires financiéres et
aunires de la compagnie seront gérées au
cours de ces procédures;

¢) la question de savoir si ses dirigeants ont
la confiance de ses créanciers les plus impor-
tants;

d) la question de savoir si le prét favorisera
la conclusion d’une transaction ou d’un ar-
rangement viable 4 'égard de la compagnie;

) la nature et la valeur des biens de la com-
pagnie;

A la question de savoir si la charge ou streté
causera un préjudice sérieux 4 Pun ou *autre
des créanciers de la compagnic; '

g) le rapport du contrdlenr visé & I'alinéa

23(1)b).

1997, cfr. 12, art, 124; 2005, ch. 47, art. 128; 2007, ch. 36,
art. 65.

11.3 (1) Sur demande de la compagnie dé-
bitrice et sur préavis a toutes les parties au
contrat et au contrdienr, fe tribunal peut, par or-
donnance, céder & toute personne qu’il précise
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specified by the court and agrees to the assign-
ment.

(2) Subsection (1) does not apply in respect
of rights and obligations that are not assignable
by reason of their nature or that arise under

{a) an agreement entered into on or after the
day on which proceedings commence under
this Act;

(b} an eligible financial contract; or
() a collective agreement.

(3) In deciding whether to make the order,
the court is to consider, among other things,

{a) whether the monitor approved the pro-
posed assignment;

(b) whether the person to whom the rights
and obligations are to be assigned would be
able to perform the obligations; and

{c) whether it would be appropriate to assign
the rights and obligations to that person,

(4) The court may not make the order unless
it is satisfied that all monetary defaults in rela-
tion to the agreement — other than those aris-
ing by reason only of the company’s insclven-
¢y, the commencement of proceedings under
this Act or the company’s failure to perform a
non-monetary obligation — will be remedied
on or before the day fixed by the court,

(5) The applicant is to send a copy of the or-
der to every party to the agreement.

1997, ¢, 12, s, 124; 2005, ¢. 47, s. 128; 2007, ¢. 29, 5. 107,
¢. 36, ss. 85, 112,

11.31 [Repealed, 2003, c. 47, s, 128]

11.4 {1) On application by a debtor compa-
ny and on notice to the secured creditors who
are likely to be affected by the security or
charge, the court may make an order declaring
a person to be a critical supplier to the company
if the court is satisfied that the person is a sup-
plier of goods or services to the company and
that the goods or services that are supplied are
critical to the company’s continued operation.

{2) If the cowrt declares a person to be a crit-
ical supplier, the court may make an order re-
quiring the person to supply any goods or ser-

et qui y a consenti les droits et obligations de la
compagnie découlant du contrat.

(2) Le paragraphe (1) ne s’applique pas aux
droits et obligations qui, de par lewr nature, ne
peuvent étre cédés ou qui découlent soit d'un
contrat conclu & la date 4 laquelle une procé-
dure a ét¢ intentée sous e régime de la présente
loi ou par la suite, soit d’un contrat financier
admissible, soit d’une convention collective.

(3) Pour décider s’il rend I'ordonnance, le
tribunal prend en considération, entre autres,
les facteurs suivants:

a) Pacquiescement du contrdleur aun projet
de cession, le cas €chéant;

b) la capacité de la personne a qui les droits
et obligations seraient cédés d’exéeuter les
obligations;

¢) Popportunité de lui céder les droits et
obligations.

(4) It ne peut rendre 'ordonnance que s’il
est convaincu qu’il sera remédié, au plus tard &
la date qu’il fixe, & tous les manquements
d’ordie péeuniaire relatifs au contrat, autres que
ceux découlant du seul fait que la compagnie
est insolvable, est visée par une procédure in-
tentée sous le régime de la présente loi ou ne
s’est pas conformée 4 une obligation non pécu-
niaire.

{5) Le demandeur envoie une copie de Por-
donnance & toutes les parties au contrat.

. 1997, ch. 12, art. 124; 2005, ch. 47, art. 128; 2007, ch. 29,

art. 107, ¢h. 36, art. 65 ¢t 112.
11.31 [Abrogé, 2005, ch. 47, art. 128]

114 (1) Sur demande de la compagnie dé-
bitrice, e tribunal peut par ordonnance, sur pré-
avis de la demande aux créanciers garantis qui
seront vraisembiablement touchés par 1a charge
ou slreté, déclarer toute personne fournisseur
essentiel de la compagnie s’il est convaincu que
cette personne est un fournisseur de la compa-
gnic et que les marchandises ou les services
qu’elle lui fournit sont essentiels & la continua-
tion de son exploitation.

(2} $’il fait une teile déclaration, le tribunal
peut ordonner & la personne déclarée fournis-
seur essenticl de la compagnie de fournir 2
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vices specified by the court to the company on
any terms and conditions that are consistent
with the supply relationship or that the court
considers appropriate.

(3) If the court makes an order under sub-
section (2), the court shall, in the order, declare
that all or part of the property of the company
is subject to a security or charge in favour of
the person declared to be a critical supplier, in
an amount equal to the value of the goods or
services supplied under the terms of the order.

(4) The court may order that the security or
charge rank in priority over the claim of any se-
cured creditor of the company.

1997, ¢ 12, 5, 124; 2000, c. 30, 5. 156; 2001, c. 34, 5.
33(E); 2005, ¢. 47, 5. 128; 2007, ¢. 36, 5. 65,

11.5 (1) The court may, on the application
of any person interested in the matter, make an
order removing from office any director of a
debtor company in respect of which an order
has been made under this Act if the court is sat-
isfied that the director is unreasonably impair-
ing or is likely to unreasonably impair the pos-
sibility of a viable compromise or arrangement
being made in respect of the company or is act-
ing or is likely to act inappropriately as a direc-
tor in the circumstances.

(2) The court may, by order, fill any vacan-
¢y created under subsection (1).
[997, c. §2, 5. 124; 2005, ¢. 47, 5. 28,

1151 (1) On application by a debtor com-
pany and on notice to the secured creditors who
are Hkely to be affected by the security or
charge, the court may make an order declaring
that all or part of the property of the company
is subject to a security or charge — in an
amount that the cowt considers appropriate —-
in favour of any director or officer of the com-
pany to indemnify the director or officer
against obligations and liabilities that they may
incur as a director or officer of the company af-
ter the commencement of proceedings under
this Act.

(2) The court may order that the security or
charge rank in priority over the claim of any se-
cured creditor of the company.

(3) The court may not make the order if in
its opinion the company could obtain adequate
indemnification insurance for the director or of-
ficer at a reasonable cost,

celle-ci les marchandises ou services qu’il pré-
cise, a des conditions compatibles avec les mo-
dalités qui régissaient antérieurerment leur four-
niture ou aux conditions qu’il estime indiqudes.

(3) Le cas échéant, le tribunal déclare dans
IPordonnance que tout ou partie des biens de la
compagnie sont grevés d'une charge ou sireté,
en faveur de la personne déclarée fournisseur
essentiel, d’un montant correspondant d la va-
leur des marchandises ou services fournis en
application de "ordonnance.

(4) Il peut préciser, dans [’ordonnance, que
la charge ou siireté a priorité sur toute réclama-
tion des créanciers garantis de la compagnie.

[997, ch. 12, art. 124; 2000, ch. 30, art. 156; 200!, ch. 34,
art. 33(A); 2005, ch. 47, art. 128; 2007, ch. 36, art. 65.
11.5 (1) Sur demande d’un intéressé, le tri-
bunal peut, par ordonnance, révogquer tout ad-
ministrateur de la compagnie débitrice a I’égard
de laquelle une ordonnance a ¢ét¢ rendue sous le
régime de la présente loi s’il est convaincu que
ce dernier, sans raisons valables, compromet ou
compromettra vraisemblablement la possibilité
de conclure une transaction ou un arrangement
viable ou agit ou agira vraisemblablement de
fagon inacceptable dans les circonstances.

(2) Le tribunal peut, par ordonnance, com-
bler toute vacance découlant de la révocation.

1997, ch. 12, art. 124; 2005, ch. 47, art, 128,

11,51 (1) Sur demande de la compagnie dé-
bitrice, le tribunal peut par ordonnance, sur pré-
avis de fa demande aux créanciers garantis qui
seront vraisemblablement touchés par fa charge
ou siireté, déclarer que tout ou partie des biens
de celle-ci sont grevés d’une charge ou sireté,
d’un montant qu’il estime indiqué, en faveur
d’un ou de plusieurs administrateurs ou diri-
geants pour Pexécution des obligations qu’ils
peuvent contracter en cette qualité aprés I'intro-
duction d’une procédure sous le régime de fa
présente loi,

(2) 11 peut préciser, dans ’ordonnance, que
la charge ou siireté a priorité sur toute réclama-
tion des créanciers garantis de la compagnie.

(3) Il ne peut toutefois rendre une telle or-
donnance §’il estime que la compagnie peut
souscrire, & un cofit qu’il estime juste, une assu-
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{4) The court shall make an order declaring
that the security or charge does not apply in re-
spect of a specific obligation or liability in-
curred by a director or officer if in its opinion
the obligation or liability was incurred as a re-
sult of the director’s or officer’s gross negli-
gence or wilful misconduct ot, in Quebec, the
director’s or officer’s gross or intentional fault,

2008, ¢. 47, s. 128; 2007, ¢. 36, s. 66.

11.52 (1) On notice to the secured creditors
who are likely to be affected by the security or
charge, the court may make an order declaring
that afl or part of the property of a debtor com-
pany is subject to a security or charge — in au
amount that the court considers appropriate —
in respect of the fees and expenses of

(a) the monitor, including the fees and ex-
penses of any financial, legal or other experts
engaged by the monitor in the performance
of the monitor’s duties;

(&) any financial, legal or other experts en-
gaged by the company for the purpose of
proceedings under this Act; and

(¢} any financial, legal or other experts en~
gaged by any other interested person if the
court is satisfied that the security or charge is
necessary for their effective participation in
proceedings under this Act.

{2) The court may order that the security or
charge rank in priority over the claim of any se-
cured creditor of the company.

2005, ¢. 47, s, 128; 2007, c. 36, 5. 66,

11.6 Notwithstanding the Bankruptcy and
Insolvency Act,

{a) proceedings commenced under Part 111
of the Bankruptcy and Insolvency Act may be
taken up and continued under this Act only if
a proposal within the meaning of the
Bankruptcy and Insofvency Act has not been
filed under that Part; and

(b) an application under this Act by a
bankrupt may only be made with the consent
of inspectors referred to in section 116 of the
Bankvuptey and Isolvency Act but no appli-
cation may be made under this Act by a
bankrupt whose bankruptey has resulted
from

rance permettant d’indemniser adéquatement
les administrateurs ou dirigeants.

(4) Il déclare, dans Pordonnance, que la
charge ou slireté ne vise pas les obligations que
Padministrateur ou le dirigeant assume, selon
lui, par suite de sa négligence grave ou de son
inconduite délibérée ou, au Québec, par sa
faute lowrde ou intentionnelle.

2005, ch. 47, art. 128; 2007, ch. 36, art. 66.

11,52 (1) Le tribunal peut par ordonnance,
sur préavis aux créanciers garantis qui seront
vraisemblablement touchés par la charge ou
sireté, déclarer que tout ou partie des biens de
la compagnie débitrice sont grevés d’une
charge ou sfireté, d'un montant qu’il estime in-
digué, pour couvrir:

a) les débours et honoraires du contrdleur,
ainsi que ceux des experts — notamment en
finance et en droit — dont il retient ltes ser-
vices dans le cadre de ses fonctions;

b) ceux des experts dont la compagnie re-
tient les services dans le cadre de procédures
intentées sous le régime de la présente loi;

¢) ceux des experts dont tout autre intéressé
retient les services, si, & son avis, la charge
ou sfireté était nécessaire pour assurer sa par-
ticipation efficace aux procédures intentées
sous le régime de la présente loi.

(2) 1l peut préciser, dans I’ordonnance, que
la charge ou sireté a priorité sur toute réclama-
tion des créanciers garantis de la compagnie.

2005, ch. 47, art. 128; 2007, ch. 36, art. 66.

11.6 Par dérogation a ta Loi sur la faillite et
Uinsolvabilité .

a) les procédures intentées sous le régime de
la partie 11T de cette loi ne peuvent étre trai-
ées et continuées sous le régime de la pré-
sente loi que si une proposition au sens de la
Loi sur la faillite et Uinsolvabilité n’a pas été
déposée au titre de cette méme partie;

b} le failli ne peut faire une demande au titre
de la présente loi qu’avec P’aval des inspec-
teurs visés A Darticle 116 de la Lof swr la
Jaillite et Dinsolvabilité, aucune demande ne
pouvant toutefois &tre faite si la faillite dé-
coule, selon le cas:
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(i) the operation of subsection 50.4(8) of
the Bankruptcy and Insolvency Act, or

(ii) the refusal or deemed refusal by the
creditors or the court, or the annulment, of
a proposal under the Bankruptcy and In-
solvency Act.

1997, ¢. 12,5, 124,

11,7 (1) When an order is made on the ini-
tial application in respect of a debtor company,
the court shall at the same time appoint a per-
son to monitor the business and financial affairs
of the company. The person so appointed must
be a trustee, within the meaning of subsection
(1) of the Bankruptcy and Insolvency Act.

(2) Except with the permission of the court
and on any conditions that the court may im-
pose, no trustee may be appointed as monitor in
relation to a company

(a) if the trustee is or, at any time during the
two preceding years, was

{i) a director, an officer or an employee of
the company,

(i) related to the company or to any di-
rector or officer of the company, or

{iii) the auditor, accountant or legal coun-
sel, or a partner or an employee of the au-
ditor, accountant or legal counsel, of the
company; or

(b) if the trustee is

(i) the trustee under a trust indenture is-
sued by the company or any person related
to the company, or the holder of a power
of attorney under an act constituting a hy-
pothee within the meaning of the Civil
Code of Quebec that is granted by the
company or any person related to the com-
pany, or

(i) related to the trustee, or the holder of
a power of attorney, referred to in sub-
paragraph (i).

(3) On application by a creditor of the com-
pany, the court may, if it considers it appropri-
ate in the circumstances, replace the monitor by
appointing another trustee, within the meaning
of subsection 2(1) of the Bankrupicy and Insol-

(i) de Fapplication du paragraphe 50.4(8)
de la Loi sur la faillite et 'insolvabilité,

(ii) du rejet — effectif ou présumé — de
sa proposition par les créanciers ou le tri-
bunal ou de I*annulation de celle-ci au titre
de cette loi.

1997, ch. 12, art. [24.

11,7 (1) Le tribunal qui rend une ordon-
nance sur la demande initiale nomme une per-
sonne pour agir A titre de contrdieur des affaires
financidres ou autres de la compagnic débitrice
visée par la demande. Seul un syndic au sens
dun paragraphe 2(1) de la Loi sur la faillite et
Iinsolvabilité peut étre nommé pour agir 2 titre
de contréleur.

(2) Sauf avec I'autorisation du tribunal et
aux conditions qu’il peut fixer, ne peut étre
nommé pour agir a titre de contrfleur le
syndic:

@) qui est ou, au cows des deux années pré-
cédentes, a été:

(1) administrateur, dirigeant ou employé
de ta compagnie,

(ii) 1ié a la compagnie ou a I'un de ses ad-
ministrateurs ou dirigeants,

(i) vérificateur, comptable ou conseiller
juridique de la compagnie, ou employé ou
associé de ['un ou I'autre;

b) qui est:

(i) le fondé de pouvoir aux termes d’un
acte constitutif d’hypothéque — au sens
du Code civil du Québec — émanant de la
compagnie ou d’une personne lide & celle-
ci ou le fiduciaire aux termes d’un acte de
fiducie émanant de la compagnie ou d’une
personne lige & celle-ci,

(i) li¢ au fondé de pouvoir ou au fidu-
ciaire visé au sous-alinéa (i).

(3) Sur demande d’un créancier de la com-
pagnie, le tribunal peut, s’il I’estime indiqué
dans les circonstances, remplacer le contrdleur
en nommant un aulre syndic, au sens du para-
graphe 2(1) de la Loi sur la faillite ef Pinselva-
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vency Act, to monitor the business and financial
affairs of the company.

1997, ¢. 12, 5. 124; 2005, ¢. 47, 5. 125.

11.8 (1) Despite anything in federal or
provincial law, if a monitor, in that position,
carries on the business of a debtor company or
continues the employment of a debtor compa-
ny’s employees, the monitor is not by reason of
that fact personally liable in respect of a liabili-
ty, including one as a successor employer,

(@) that is in respect of the employees or for-
mer employees of the company or a prede-
cessor of the company or in respect of a pen-
sion plan for the benefit of those employees;
and

() that exists before the monitor is appoint-
ed or that is calculated by reference to a peri-
od before the appointment.

{2) A liability referred to in subsection (1)
shall not rank as costs of administration.

{2.1) Subsection (1) does not affect the lia-
bility of a successor employer other than the
monitor,

(3) Notwithstanding anything in any federal
or provincial law, a monitor is not personally li-
able in that position for any environmental con-
dition that arose or environmental damage that
occurred

(@) before the monitor’s appointment; or

(b) after the monitor’s appointment unless it
is established that the condition arose or the
damage occurred as 4 result of the monitor’s
gross negligence or wilful misconduct.

(4) Nothing in subsection (3) excmpis a
monitor from any duty to report or make dis-
closure imposed by a law referred to in that
subsection,

(5) Notwithstanding anything in any federal
ar provincial law but subject to subsection (3),
where an order is made which has the effect of
requiring a monitor to remedy any environmen-
tal condition or environmental damage affect-
ing property involved in a proceeding under
this Act, the monitor is not personally liable for
failure to comply with the order, and is not per-
sonally liable for any costs that are or would be
incurred by any person in carrying out the
terms of the order,

bilité, pour agir & ce titre & I’égard des affaires
financidres et autres de la compagnie.

£997, ch. 12, art. 124; 2005, ch. 47, art, 129,

11.8 (1} Par dérogation au droit fédéral et
provingial, le contrbleur qui, en cette qualité,
continue DPexploitation de Dentreprise de la
compagnie débitrice ou Iui succéde comme em-
ployeur est dégagé de toute responsabilité per-
sonnelle déconlant de quelque obligation de la
compagnie, notamment A titre d’employeur
successeur, si celle-ci, a la fois:

a) I'oblige envers des employés ou anciens
employés de la compagnie, ou de ’un de ses
prédécesseurs, ou découle d'un régime de
pension pour fe bénéfice de ces employés;

b) existait avant sa nomination ou est calcu-
Iée par référence 4 une période la précédant.

(2) L’obligation visée au paragraphe (1) ne
fait pas partie des frais d’administration,

(2.1) Le paragraphe (1) ne dégage aucun
employeur successeur, autre que le conirdleur,
de sa responsabilité,

(3) Par dérogation au droit fédéral et provin-
cial, le contrdleur est, &s qualités, dégagé de
toute responsabilité personnelle découlant de
tout fait ou dommage lié 2 environnement sur-
venu, avant ou aprés sa nomination, sauf celui
causé par sa négligence grave ou son incon-
duite délibérée.

(4) Le paragraphe (3) n’a pas pour effet de
soustraire le contrdleur a obligation de faire
rapport ou de communiquer des renseignements
prévus par le droit applicable en ’espéce.

(5) Par dérogation au droit fédéral et provin-
cial, mais sous réserve du paragraphe (3), le
contrdleur est, &s qualité, dégagé de toute res-
ponsabilité personnelle découlant du non-res-
pect de toute ordonnance de réparation de tout
fait ou dommage li¢ & Penvironnement et tou-
chant un bien visé par des procédures intentées
au titre de la présente loi, et de toute responsa-
bilit¢ personnelle relativement aux frais enga-
gés par toute personne exécutant I’ordonnance:
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(@) if, within such time as is specified in the
order, within ten days after the order is made
if no time is so specified, within ten days af-
ter the appointment of the monitor, if the or-
der is in effect when the monitor is appointed
or during the period of the stay referred to in
paragraph (), the monitor

(i) complies with the order, or

(ii) on notice to the person who issued the
order, abandons, disposes of or otherwise
releases any interest in any real property
affected by the condition or damage;

(b) during the period of a stay of the order
granted, on application made within the time
specified in the order referred to in paragraph
{a) or within ten days after the order is made
or within ten days after the appointment of
the monitor, if the order is in effect when the
monitor is appointed, by

{i) the court or body having jurisdiction
under the law pursuant to which the order
was made to enable the monitor to contest
the order, ot

(i} the cowrt having jurisdiction under
this Act for the purposes of assessing the
economic viability of complying with the
order; or

(c) if the monitor had, before the order was
made, abandoned or renounced any interest
in any real property affected by the condition
or damage.

(6) The court may grant 2 stay of the order
referred to in subsection {5} on such notice and
for such period as the court deems necessary
for the purpose of enabling the monitor to as-
sess the economic viability of complying with
the order. '

(7) Where the monitor has abandoned or re-
nounced any interest in real property affected
by the environmental condition or environmen-
tal damage, claims for costs of remedying the
condition or damage shall not rank as costs of
administration.

{8) Any claim by Her Majesty in right of
Canada or a province against a debtor company
in respect of which proceedings have been
commenced under this Act for costs of remedy-
ing any envirommental condition or environ-
mental damage affecting real property of the

a) si, dans les dix jours suivant I’ordonnance
ou dans le délai fixé par celle-ci, dans les dix
jours suivant sa nomination si Pordonnance
est alors en vigueur ou pendant la durée de la
suspension visée 3 I’alinéa b):

(i) il s’y conforme,

{(ii) il abandonne, aprés avis 4 la personne
ayant rendu Iordonnance, tout intérét dans
Pimmeuble en cause, en dispose ou s’en
dessaisit;

b) pendant la durée de la suspension de or-
donnance qui est accordée, sur demande pré-
sentée dans les dix jours suivant Pordon-
nance visée a Palinéa a) ou dans le délai fixé
par celle-ci, ou dans les dix jours suivant sa
nomination si Pordennance est alors en
vigueur:

(i) soit par le tribunal ou I’autorité qui a
compétence relativement & 1’ordonnance,
en vae de permetire au conirdlenr de la
contester,

(i) soit par le tribunal qui a compétence
en matidre de faillite, en vue d’évaluer les
conséquences €conomiques du respect d
Pordonnance; :

¢} si, avant que I’ordonnance ne soit rendue,
il avait abandonné tout intérét dans le bien
immeuble en cause ou y avait renoncé, ou
s’en était dessaisi.

{6) En vue de permettre au contréleur d’éva-
luer les conséquences économiques du respect
de ordonnance, le tribunal peut en ordonner la
suspension aprés avis et pour la période qu’il
estime indiqués.

{7 Si le contrdleur a abandonné tout intérét
dans le bien immeuble en cause ou y a renoncé,
les réclamations pour les frais de réparation du
fait ou dommage lié & ’environnement et tou-
chant le bien ne font pas partie des frais d’ad-
ministration,

(8) Dauns fe cas ol des procédures ont été in-
tentées au titre de la présente loi contre une
compagnie débitrice, toute réclamation de Sa
Majesté du chef du Canada ou d’une province
contre elle pour les frais de réparation du fait
ou dommage li¢ & Penvironnement et touchant
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company is secured by a charge on the real
property and on any other real property of the
company that is contiguous thereto and that is
related to the activity that caused the environ-
mental condition or environmental damage, and
the charge

{a) is enforceable in accordance with the
law of the jurisdiction in which the real prop-
erty is located, in the same way as a mort-
gage, hypothec or other security on real
property; and

{b) ranks above any other claim, right or
charge against the property, notwithstanding
any other provision of this Act or anything in
any other federal or provincial faw.

(9) A claim against a debtor company for
costs of remedying any environmental condi-
tion or environmental damage affecting real
property of the company shall be a claim under
this Act, whether the condition arose or the
damage occurred before or after the date on
which proceedings under this Act were com-
menced.

1997, ¢. 12, 5. 124; 2007, ¢. 36, 5. 67.

12, The cowrt may fix deadlines for the pur-
poses of voting and for the purposes of distri-
butions under a compromise or arrangement.

R.S., 1985, ¢. C-36, 5. 12; 1992, c. 27, 5. 90; 1996, ¢. 6, s.
237; 2004, ¢. 25, . 195; 2005, c. 47, 5. 130; 2007, c. 36, 5.

13. Except in Yukon, any person dissatisfied
with an order or a decision made under this Act
may appeal from the order or decision on ob-
taining teave of the judge appealed from or of
the court or a judge of the court to which the
appeal lies and on such terms as to security and
in other respects as the judge or court directs.

R.S., 1985, . C-36, 5. 132002, ¢. 7, 5. 134

14. (I) An appeal under section 13 lies to
the highest court of final resort in or for the
province in which the proceeding originated.

{2) All appeals under section 13 shall be
regulated as far as possible according to the
practice in other cases of the cowrt appealed to,
but no appeal shall be entertained unless, with-
in twenty-one days after the rendering of the
order or decision being appealed, or within

un de ses biens immeubles est garantie par une
siireté sur le bien immeuble en cause et sur
ceux qui sont contigus 4 celui ot le dommage
est survenu et qui sont lids A Pactivité ayant
causé le fait ou le dommage; la sireté peut étre
exéeutée selon le droit du lien ol est situé le
bien comme s'il s’agissait d’une hypothéque ou
autre garantie sur celui-ci et, par dérogation aux
autres dispositions de la présente loi et 4 toute
régle de droit fédéral et provincial, a priorité
sur tout autre droit, charge ou réclamation vi-
sant le bien.

(9 La réclamation pour les frais de répara-
tion du fait ou dommage li€ 3 environnement
et touchant un bien immeuble de la compagnie
débitrice constitue une réclamation, que la date
du fait on dommage soit antérieure ou posté-
rieure & celle ot des procédures sont intentées
au titre de Ia présente loi.

1997, ch. 12, art. 124; 2007, ch. 36, art, 67.

12. Le tribunal peut fixer des échéances aux
fins de votation et aux fins de distribution aux
termes d’une transaction ou d’un arrangement.

L.R. {1985}, ch. C-36, adt. 12; 1992, ch. 27, art. 90; 1996,
ch. 6, art, 167; 2004, ch. 25, art. 195; 2005, ch. 47, art. 130;
2007, ch. 36, art. 68.

13. Sauf au Yukon, toute personne mécon-
tente d’une ordonnance ou décision rendue en
application de la présente loi peut en appeler
aprés avoir obtenu la permission du juge dont
1a décision fait Pobjet d’un appel ou aprés avoir
obtenu la permission du tribunal ou d’'un juge
du tribunal auquel Pappel est porté ei aux
conditions que prescrit ce juge ou tribunal
concernant le cautionnement et a d’autres
égards.

L.R.{1985), ch. C-36, art. 13; 2002, k. 7, art. 134,

14. (1) Cet appel deit &tre porté au tribunal
de dernier ressort de la province oil la procé-
dure a pris naissance.

{2) Tous ces appels sont régis autant que
possible par la pratique suivie dans d’autres
causes devant le tribunal saisi de 'appel; toute-
fois, aucun appel n’est recevable & moins que,
dans le délai de vingt et un jours aprés qu’a été
rendue Pordonnance ou la décision faisant 1’ob-
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such further time as the court appealed from,
or, in Yukon, a judge of the Supreme Court of
Canada, allows, the appellant has taken pro-
ceedings therein to perfect his or her appeal,
and within that time he or she has made a de-
posit or given sufficient security according to
the practice of the court appealed to that he or
she will duly prosecute the appeal and pay such
costs as may be awarded to the respondent and
comply with any terms as to security or other-
wise imposed by the judge giving leave to ap-
peal.

R.S., 1985, ¢. C-36, 5. 14; 2002, ¢. 7, 5. £35.

15, (1) An appeal lies to the Supreme Court
of Canada on leave therefor being granted by
that Court from the highest court of final resort
in or for the province or territory in which the
proceeding originated.

(2) The Supreme Court of Canada shall have
jurisdiction to hear and to decide according to
its ordinary procedure any appeal under subsec-
tion {1) and to award costs.

(3) No appeal to the Supreme Court of
Canada shall operate as a stay of proceedings
unless and to the extent ordered by that Court.

(4) The appellant in an appeal under subsec-
tion (1) shall not be required to provide any se-
curity for costs, but, unless he provides security
for costs in an amount to be fixed by the
Supreme Court of Canada, he shall not be
awarded costs in the event of his success on the
appeal.

(5) The decision of the Supreme Court of
Canada on any appeal under subsection (1) is
final and conclusive.

R.S., ¢. C-25,s. 15, R.S., c. 44(Ist Supp.)}, s. 0.

16. Every order made by the cowrt in any
province in the exercise of jurisdiction con-
ferred by this Act in respect of any compromise
or arrangement shall have full force and effect
in all the other provinces and shall be enforced
in the court of each of the other provinces in
the same manner in all respects as if the order
had been made by the court enforeing it.

R.S, ¢.C-25,s. 16.

jet de Pappel, ou dans le délai additionnel que
peut accorder le tribunal dont il est interjeté ap-
pel ou, au Yukon, un juge de la Cour supréme
du Canada, Pappelant n’y ait pris des procé-
dures pour parfaire son appel, et &4 moins que,
dans ce délai, il n’ait fait un dépdt ou fourni un
cautionnement suffisant selon la pratique du tri-
bunal saisi de I’appel pour garantir qu’il pour-
suivra diiment 1’appel et payera les frais qui
peuvent &tre adjugés a I’intimé et se conforme-
ra aux conditions refatives au cautionnement ou
autres qu’impose le juge donnant fa permission
d’en appeler.

L.R. (i985), ch. C-36, ari. 14; 2002, ch. 7, art. 135,

15, (1) Un appel peut &tre interjeté A la
Cour supréme du Canada sur autorisation & cet
effet accordée par ce tribunal, du plus haut tri-
bunal de dernier ressort de la province ou du
territoire ot la procédure a pris naissance.

(2) La Cour supréme du Canada a juridic-
tion pour entendre et décider, selon sa procé-
dure ordinaire, tout appel ainsi permis et pour
adjuger des frais. :

(3) Un tel appel a la Cour supréme du
Canada n’a pas pour effet de suspendre Ies pro-
cédures, & moins que ce tribunal ne I’ordonne et
dans la mesure ot il Pordonne.

(4) L’appelant n’est pas tenu de fournir un
cautionnement pour les frais; toutefois, & moins
qu'il ne fournisse un cautionnement pour les
frais au montant que fixe fa Cowr supréme du
Canada, il ne lui est pas adjugé de frais en cas
de réussite dans son appel.

(5) La décision de la Cour supréme du
Canada sur un tel appel est définitive et sans

appel.
S.R., chh. C-25, art. 15; S.R., ch. 44{1% suppl.), art. §0.

16. Toute ordonnance rendue par le tribunal
d’une province dans Pexercice de la juridiction
conférée par la présente loi & D’égard de
quelque transaction ou arrangement a pleine vi-
gueur et effet dans les autres provinces, et elle
est appliquée devant Ie tribunal de chacune des
autres provinces de la méme maniére, 3 tous
égards, que si elle avait été rendue par le tribu-

nal la faisant ainsi exécuter.
S.R, ch. C-25, art. 16.
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17, All courts that have jurisdiction under
this Act and the officers of those courts shall
act in aid of and be auxiliary to each other in all
matters provided for in this Act, and an order of
a cowt seeking aid with a request to another
cowt shall be deemed sufficient to enable the
latter court to exercise in regard to the matters
directed by the order such jurisdiction as either
the court that made the request or the cowt to
which the request is made could exercise in re-
gard to similar matters within their respective
jurisdictions.

RS, ¢ C-25,5 17,

18. [Repealed, 2005, c. 47, 5. 131]

18.1 [Repealed, 2005, ¢, 47, 5. 131]
18.2 [Repealed, 2005, c. 47, 5. 131]
18.3 [Repealed, 2005, c. 47, 5. 131]
18.4 [Repealed, 2003, c. 47, 5. 131]
18.5 [Repealed, 2003, c. 47, 5. 131]
18.6 [Repealed, 2005, ¢, 47, 5. 131]

PARTIII
GENERAL
CLAMS

19. (1) Subject to subsection (2), the only
claims that may be dealt with by a compromise
or arrangement in respect of a debtor company
are

{a) claims that relate to debts or liabilities,
present or future, to which the company is
subject on the earlier of

(i) the day on which proceedings com-
menced under this Act, and

(i) if the company filed a notice of inten-
tion under section 50.4 of the Bankruptcy
and Insolvency Act or commenced pro-
ceedings under this Act with the consent
of inspectors referred to in section 116 of
the Bankruptcy and Insolvency Act, the
date of the initial bankruptcy event within
the meaning of section 2 of that Act; and

(b) claims that relate to debts or liabilities,
present or future, to which the company may
become subject before the compromise or ar-

17. Tous les tribunaux ayant juridiction sous
le régime de la présente loi et les fonctionnaires
de ces tribunaux sont tenus de s’entraider et de
se faire les auxiliaires les uns des autres en
toutes matiéres prévues par la présente loi, et
une ordonnance du tribunal sollicitant de I’aide
au moyen d’une demande 3 un autre tribunal
est réputée suffisante pour permettre 4 ce der-
nier tribunal d’exercer, en ce qui concerne les
questions prescrites par 1'ordonnance, la juri-
diction que le tribunal ayant formulé la de-
mande ou le tribunal auquel est adressée la de-
mande pourrait exercer & ’égard de questions
similaires dans les limites de leurs juridictions
respectives,

S.R., cit. C-25, art. 17.
18. [Abrogé, 20035, ch. 47, art. 131]
18.1 [Abrogé, 2005, ch. 47, art. 131]
18.2 [Abrogé, 2005, ch. 47, art. 131]
18.3 [Abrogé, 2005, ch, 47, art. 131]
18.4 [Abrogé, 2005, ch. 47, art. 131]
18.5 {Abrogé, 2005, ch. 47, art. 131}
18.6 [Abrogé, 2005, ch. 47, art. 131]

PARTIEIII
DISPOSITIONS GENERALES
RECLAMATIONS

19. (1) Les seules réclamations qui peuvent
étre considérées dans le cadre d’une transaction
ou d’un arrangement visant une compagnie dé-
bitrice sont:

a) celles se rapportant aux dettes et obliga-
tions, présentes ou futures, auxquelles la
compagnie ¢st assujeftie a celle des dates ci-
aprés qui est antérieure & 'autre:

(i) la date a laquelle une procédure a ét¢
intentée sous le régime de la présente loi &
I’égard de la compagnie,

(i) la date d’ouverture de la faillite, au
sens de Particle 2 de la Loi sur la faillite et
Vinsolvabilité, st elle a déposé un avis
d’intention sous le régime de Particle 50.4
de cette loi ou qu’elie a intenté une procé-
dure sous le régime de la présente loi avec
le consentement des inspecteurs visés a
article 116 de la Loi sur la faillite et l'in-
solvabilité;
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rangement is sanctioned by reason of any
obligation incurred by the company before
the earlier of the days referred to in subpara-

graphs (a)(i) and (ii).

{2) A compromise or arrangement in respect
of a debtor company may not deal with any
claim that relates to any of the following debts
or liabilities unless the compromise or arrange-
ment explicitly provides for the claim’s com-
promise and the creditor in relation to that debt
has voled for the acceptance of the compromise
or arrangement:

(a) any fine, penalty, restitution order or
other order similar in nature to a fine, penalty
or restitution order, imposed by a cowrt it re-
spect of an offence;

(b} any award of damages by a court in civil
proceedings in respect of

(i} bodily harm intentionally inflicted, or
sexual assault, or

(ii) wrongful death resulting from an act
referred to in subparagraph (i};

(c) any debt or liability arising out of fraud,
embezzlement, misappropriation or defalca-
tion while acting in a fiduciary capacity or,
in Quebec, as a frustee or an administrator of
the property of others;

(d) any debt or liability resulting from ob-
taining property or services by false pre-
tences or fraudulent misrepresentation, other
than a debt or Hability of the company that
arises from an equity claim; or

{e) any debt for interest owed in relation to
an amount referred to in any of paragraphs
{a) to (d).

R.S., 1985, ¢. C-36, 5. 19; 1996, c. 6, 5. 167; 20053, ¢. 47, 5.
131; 2007, c. 36, 5. 69.

20. (1) For the purposes of this Act, the
amount represented by a claim of any secured
or unsecured creditor is to be determined as fol-
lows:

(@) the amount of an unsecured claim is the
amount

b) celles se rapportant aux dettes et obliga-
tions, présentes ou fistures, auxqguelles elle
peut devenir assujettie avant I’acceptation de
la transaction ou de I'arrangement, en raison
d’une obligation contractée antérienrement a
celle des dates mentionnées aux sous-alinéas
a)(i) et (i) qui est antérieure 4 'autre,

(2) La réclamation se rapportant 4 'une ou

Paufre des dettes ou obligations ci-aprés ne
peut toutefois étre ainsi considérée, a moins
que la transaction ou arrangement ne prévoie
expressément la possibilité de transiger sur
cette réclamation et que le créancier inféressé
n*ait voté en faveur de la transaction ou de I’ar-
rangement proposé:

a) toute ordonnance d’un tribunal imposant
une amende, une pénalité, la restitution ou
une autre peine sembiable;

b) toute indemnité accordée en justice dans
une affaire civile:

(i) pour des lésions corporelles causées
intentionnellement ou pour agression
sexueile,

(ii) pour décés découlant d’un acte visé au
sous-alinda (i);

c) toute dette ou obligation résultant de la
fraude, du détowrnement, de Ia concussion ou
de I’abus de confiance alors que la compa-
gnie agissait, au Québec, 4 titre de fiduciaire
ou d’administratewr du bien d’antrui ou, dans
les autres provinges, 4 titre de fiduciaire;

d) toute dette ou obligation résuliant de P’ob-
tention de biens ou de services par des faux-
semblants ou la présentation erronée et frau-
duleuse des faits, autre qu'une dette ou
obligation de Ia compagnie qui découle
d’une réclamation relative & des capitaux
propres;

e) toute dette relative aux intéréts dus a
PPégard d’une somme visée 4 'un des alinéas

A dd.

L.R. (1985), ch. €-36, art, 19; 1996, ch. 6, art. 167; 2005,
¢h. 47, art. 131 2007, ch. 36, art. 69,

20. (1) Pour P'application de la présente loi,

le montant de la réclamation J’un créancier ga-
ranti ou chirographaire est déterminé de la fa-
gon suivante:
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(i) in the case of a company in the course
of being wound up under the Winding-up
and Restructuring Act, proof of which has
been made in accordance with that Act,

(if) in the case of a company that has
made an authorized assignment or against
which a bankruptcy order has been made
under the Bankruptcy and Insolveney Aect,
proof of which has been made in accor-
dance with that Act, or

{iii) m the case of any other company,
proof of which might be made under the
Bankruptey and Insolvency Act, but if the
amount so provable is not admitted by the
company, the amount is to be determined
by the court on summary application by
the company or by the creditor; and

(b) the amount of a secured claim is the
amount, proof of which might be made under
the Bankruptcy and Insolvency Act if the
claim were unsecured, but the amount if not
admitted by the company is, in the case of a
company subject to pending proceedings un-
der the Winding-up and Restruciuring Act or
the Bankruptey and Insolvency Act, to be es-
tablished by proof in the sanie manner as an
unsecured claim under the Winding-up and
Restructuring Act or the Bankruptcy and In-
solvency Act, as the case may be, and, in the
case of any other company, the amount is to
be determined by the court on summary ap-
plication by the company or the creditor.

(2) Despite subsection (1), the company
may admit the amount of a claim for voting
purposes under reserve of the right to contest li-
ability on the claim for other purposes, and
nothing in this Act, the Winding-up and Re-
structuring Act or the Bankruptcy and Insolven-
¢y Act prevents a secured creditor from voting
at a meeting of secured creditors or any class of
them in respect of the total amount of a claim
as admitted.

R.S., 1985, ¢. C-35, s. 20; 2005, ¢. 47, s. 131; 2007, ¢. 36,
s. 70.

21, The law of set-off or compensation ap-
plies to all claims made against a debtor com-
pany and to all actions instituted by it for the
recovery of debts due to the company in the
same manner and to the same extent as if the

(i) dans le cas d’une compagnie en voie
de liquidation sous le régime de la Loi sur
les liquidations et les restructurations,
dont ia preuve a été établie en conformité
avec cette loi,

(i) dans le cas d’une compaguie qui a fait
une cession autorisée ou & Pencontre de
laguelle une ordonnance de faillite a éié
rendue sous le régime de la Loi swr la
Jaillite et P'insolvabifité, dont la preuve a
été établie en conformité avec cette loi,

(iii) dans le cas de toute antre compagnie,
dont la preuve peut étre établie sous le ré-
gime de la Loi sur la faillite et 'insolvabi-
lité, mais si le montant ainsi prouvable
n'est pas admis par la compagnie, il est
déterminé par le tribunal sur demande
sommaire de celle-ci ou du créancier;

b) le montant d*une réclamation garantie est
celui dont la preuve powurrait étre tablie sous
le régime de la Loi sur la fuillite et I'insolva-
bilité si la réclamation n’était pas garantie,
mais ce montant, 8’il n’est pas admis par fa
compagnie, est, dans le cas ol celle-ci est as-
sujettie & une procédure pendante sous le ré-
gime de la Loi sur les liguidations ef les re-
structurations ou de la Loi sur la faillite et
Pinsolvabilité, établi par preuve de la méme
maniére qu'une réclamation non garantie
sous le régime de Pune ou autre de ces lois,
selon le cas, et, s’il s’agit de toute auire com-
pagnie, il est déterming par le {ribunal sur de-
mande sommaire de celle-ci ou du créancier.

(2) Malgré le paragraphe (1), la compagnie
peut admettre le montant d’une réclamation aux
fins de votation sous réserve du droit de contes-
ter la responsabilité quant 4 la réctamation pour
d’autres objets, et la présente loi, la Lof sur les
liguidations ef les restructurations et la Loi sur
la faillite et 'insolvabilité n’ont pas pour effet
d’empécher un créancier garanti de voter a une
assemblée de créanciers garantis ou d’une caté-
gorie de ces demiers 4 Pépard du montant total
d’une réclamation ainsi admis.

L.R. (1985), ch. C-36, ant. 20; 2005, ch. 47, art. 131; 2007,
ch. 36, art. 70.

21, Les régles de compensation s’appliquent
a toutes les réclamations produites contre la
compagnie débitrice et & toutes les actions in-
tentées par elfe en vue du recouvrement de ses
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company were plaintiff or defendant, as the
case may be.
1997, ¢. 12, 5. 126; 2005, c. 47, 5. 131,

C1.A5SES OF CREDITORS

22. (1} A debtor company may divide its
creditors into classes for the purpose of a meet-
ing to be held under section 4 or 5 in respect of
a compromise or arrangement relating to the
company and, if it does so, it is to apply to the
court for approval of the division before the
meeting is held.

{2) For the purpose of subsection (1), credi-
tors may be included in the same class if their
interests or rights are sufficiently similar fo
give them a commonality of interest, taking in-
to account

{a) the nature of the debts, liabilities or obli-
gations giving rise to their claims;

() the nature and rank of any security in re-
spect of their claims;

(¢) the remedies available to the creditors in
the absence of the compromise or arrange-
ment being sanctioned, and the extent to
which the creditors would recover their
claims by exercising those remedies; and

{c) any further criteria, consistent with those
set out in paragraphs (a) to (c), that are pre-
scribed.

(3) A creditor who is related to the company
may vote against, but not for, a compromise or
arrangement relating to the company,

1997, ¢. 12, 5. 126; 2008, ¢. 47, 5. 131; 2007, ¢. 36, 5. 71,

22.1 Despite subsection 22(1), creditors
having equity claims are to be in the same class
of creditors in refation to those claims unless
the court orders otherwise and may not, as
members of that class, vote at any meeting un-
less the court orders otherwise,

2005, ¢. 47, s, 131; 2007, ¢. 36,s. 71.

MomiToRs
23. (1) The monitor shall

(a) except as otherwise ordered by the court,
when an order is made on the initial appiica-
tion in respect of a debtor company,

créances, comme si elle était demanderesse ou
défenderesse, selon le cas.

1997, ch. 12, art, 126; 2008, ch. 47, art. 131

CATEGORIES DE CREANCIERS

22. (1) La compagnie débitrice peut établir
des catégories de créanciers en vue des assem-
blées qui seront tenues au titre des articles 4 ou
5 relativement & une transaction ou un arrange-
ment la visant; le cas échéant, elle demande an
tribunal d’approuver ces catégories avant la te-
nue des assemblées,

(2) Pour lapplication du paragraphe (1),
peuvent faire partie de la méme catégorie les
créanciers ayant des droits ou intéréts a ce point
semblables, compte tenu des critdres énumeérés
ci-aprés, qu’on peut en conclure qu’ils ont un
intérét commun: '

4) la nature des créances et obligations don-
nant lieu a leurs réclamations;

b) la nature et le rang de toute garantie qui
8’y rattache;

¢) les voies de droit ouvertes aux créanciers,
abstraction faite de la transaction ou de I'ar-
rangement, et fa mesure dans laquelle il
pourrait étre satisfait a leurs réclamations
s’ils §’¢n prévalaient;

d) tous auires critéres réglementaires com-
patibles avec ceux énumérés aux alinéas a) 4
c).

(3) Le créancier lié & la compagnie peut vo-
ter contre, mais non pour, Pacceptation de la
transaction ou dé I’arrangement.

1997, ch. 12, ari. 126; 2005, ch, 47, art. 131; 2007, ch. 36,
art. 71, _

22.1 Malgré le paragraphe 22(1), les créan-
clers qui ont des réclamations relfatives 4 des
capitaux propres font partic d’une méme caté-
gorie de créanciers relativement 3 ces réclama-
tions, sauf ordonnance contraire du tribunal, et
ne peuvent & ce titre voter 4 aucune assembiée,
sauf ordonnance contraire du tribunal.

2005, ch, 47, art, 131; 20087, ch. 36, art. 71.

CoNTROLEURS

23, (1) Le contréleur est tenu.:

@) 4 moins que le tribunal n’en ordonne au-
trement, lorsqu’il rend une ordonnance a
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(i) publish, without delay after the order is
made, once a week for two consecutive
weeks, or as otherwise directed by the
court, in one or more newspapers in
Canada specified by the court, a notice
containing the prescribed information, and

(i) within five days after the day on
which the order is made,

(A) make the order publicly available
inr the prescribed manner,

(B) send, in the prescribed manner, a
notice to every known creditor who has
a claim against the company of more
than $1,000 advising them that the order
is publicly available, and

(C) prepare a list, showing the names
and addresses of those creditors and the
estimated amounts of those claims, and
make it publicly available in the pre-
scribed manner;

(b) review the company’s cash-flow state-
ment as to its reasonableness and file a report
with the court on the monitor’s findings;

(¢) make, or cause to be made, any appraisal
or investigation the monitor considers neces-
sary to determine with reasonable accuracy
the state of the company’s business and fi-
nancial affairs and the cause of its financial
difficulties or insolvency and file a report
with the court on the monitor’s findings;

(d) file a report with the court on the state of
the company’s business and financial affairs
— containing the prescribed information, if
any —

(i) without delay after ascertaining a ma-
terial adverse change in the company’s
projected cash-flow or financial circum-
stances,

(it) not later than 45 days, or any longer
period that the court may specify, after the
day on which each of the company’s fiscal
quarters ends, and

(iii) at any other time that the court may
order;

{d. 1 file a report with the court on the state
of the company’s business and financial af-
fairs — containing the monitor’s opinion as
to the reasonableness of a decision, if any, to
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IPégard de la demande initiale visant une
compagnie débitrice:

(1) de publier, sans délai aprés le prononcé
de lordomnance, une fois par semaine
pendant deux semaines consécutives, ou
selon les modalités qui y sont prévues,
dans le journal ou les journaux au Canada
qui v sont précisés, un avis contenant les
renseignements réglementaires,

(ii) dans les cing jours suivant la date du
prononcé de P'ordonnance:

(A) de rendre Pordonnance publique
selon les modalités réglementaires,

(B) d’envoyer un avis, selon les moda-
lités réglementaires, & chaque créancier
connu ayant une réclamation supéricure
a mille dolars les informant que I’or-
donnance a été rendue publique,

(C) d’établir la liste des nom et adresse
de chacun de ces créanciers et des mon-
tants estimés des réclamations et de la
rendre publique selon les modalités ré-
glementaires;

b) de réviser 'état de Pévolution de I'en-
caisse de la compagnie, en ce qui a trait 4 sa
Jjustification, et de déposer auprés du tribunal
un rapport olt il présente ses conclusions;

¢) de faire ou de faire faire toute évaluation
ou investigation qu’il estime nécessaire pour
établir 1’état des affaires financiéres et auires
de la compagnie et les causes des difficultés
financiéres ou de Dinsolvabilité de celle-ci,
et de déposer auprés du tribunal un rapport
ol il présente ses conclusions;

d) de déposer auprés du tribunal un rapport
portant sur I’état des affaires financitres et
autres de la compagnie et contenant les ren-
seignements réglementaires:

(i) dés q’il note un changement défavo-
rable important au chapitre des projections
relatives 3 PPencaisse ou de la situation fi-
nanciére de la compagnie,

(ii) au plus tard quarante-cing jours — ou
le nombre de jours supérieur que le tribu-
nal fixe — aprés la fin de chaque trimestre
d’exercice,

(iii) & tout autre moment fixé par ordon-
nance du tribunal,;
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include in a compromise or arrangement a
provision that sections 38 and 95 to 10f of
the Bankruptcy and Insolvency Act do not
apply in respect of the compromise or ar-
rangement and containing the prescribed in-
formation, if any — at least seven days be-
fore the day on which the meeting of
creditors referred to in section 4 or 5 is to be
held;

{e) advise the company’s creditors of the fil-
ing of the report referred to in any of para-
graphs (b) to {4 1);

(N file with the Superintendent of Bankrupt-
¢y, in the prescribed manner and at the pre-
scribed time, a copy of the documents speci-
fied in the regulations;

(# 1) for the purpose of defraying the ex-
penses of the Superintendent of Bankruptcy
incurred in performing his or her functions
under this Act, pay the prescribed levy at the
prescribed time to the Superintendent for de-
posit with the Receiver General,

{g) atiend court proceedings held under this
Act that relate to the company, and meetings
of the company’s creditors, if the maonitor
considers that his or her attendance is neces-
sary for the fulfilment of his or her duties or
functions;

() if the monitor is of the opinion that it
would be more beneficial to the company’s
creditors if proceedings in respect of the
company were taken under the Bankruptcy
and Insolvency Act, so advise the court with-
out delay after coming to that opinion;

(/) advise the court on the reasonabieness
and fairness of any compromise or arrange-
ment that is proposed between the company
and its creditors;

{/) make the prescribed documents publicly
available in the prescribed manner and at the
prescribed time and provide the company’s
creditors with information as to how they
may access those documents; and

{k) carry out any other functions in relation
to the company that the court may direct,
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4 1) de déposer aupras du tribunal, au moins
sept jours avant la daite de la tenue de I’as-
semblée des créanciers au titre des articles 4
ou 5, un rapport portant sur 1'état des affaires
financidres et autres de la compagnie, conte-
nant notamment son opinion sur le caractére
raisonnable de la décision d’inclure dans la
transaction ou [*arrangement une disposition
prévoyant la non-application a celle-ci des
articles 38 et 95 4 101 de la Loi sur la faillite
et I'insolvabilité, et contenant les renseigne-
ments réglementaires;

e) d’informer les créanciers de la compagnie
du dépbt du rapport visé 4 I'un ou Pauire des
alinéas B)ad /l);

£} de déposer auprés du surintendant des
faillites, selon les modalités réglementaires,
de temps et autre, une copie des documents
précisés par réglement;

£ afin de défrayer le surintendant des
faillites des dépenses engagées par lui dans
{’exercice de ses attributions prévues par fa
présente loi, de lui verser, pour dépdt auprés
du receveur général, le prélévement régle-
mentaire, et ce au moment prévu par les ré-
glements;

g) d’assister aux audiences du tribunal te-
nues dans le cadre de toute procédure inten-
tée sous le régime de la présente loi refative-
ment A la compagnie et aux assemblées de
créanciers de celle-ci, s’il estime que sa pré-
sence est nécessaire 4 Pexercice de ses attri-
butions;

h) dés qu’il conclut qu’il serait plus avanta-
geux pour les créanciers guune procédure
visant la compagnie soit intentée sous le ré-
gime de la Loi sur la faillite et 'insolvabilité,
d’en aviser le tribunal;

iy de conseiller fe tribunal sur le caractére
juste ¢t équitable de foute transaction ou de
tout arrangement proposés entre la compa-
gnie et ses créanciers;

J) de rendre publics selon les modalités ré-
glementaires, de temps et autres, les docu-
ments réglementaires et de fournir aux créan-
ciers de la compagnie des renseignements
sur les modalités d’>accés & ces documents;

k) d’accomplir & P'égard de la compagnie
tout ce que le tribunal lui ordonne de faire.



Monitor not
fiable

Right of access

Obligation to act
honestly ard in
good faith

Public records

Other records

Agreement to
provide
compilation

Applications to
court and right
{0 intervene

Companies’ Creditors Arrangement — September 4, 2013

(2) If the monitor acts in good faith and
takes reasonable care in preparing the report re-
ferred to in any of paragraphs (1)(8) to {d.1),
the monitor is not liable for loss or damage to
any person resulting from that person’s reliance
on the report.

2005, ¢. 47,5, 131; 2007, ¢. 36, 5. 72,

24, For the purposes of monitoring the com-
pany’s business and financial affairs, the moni-
tor shall have access to the company’s proper-
ty, including the premises, books, records, data,
including data in electronic form, and other fi-
nancial documents of the company, to the ex-
tent that is necessary to adequately assess the
company’s business and financial affairs,

2005, ¢. 47, 5. 131.

25, In exercising any of his or her powers or
in performing any of his or her duties and func-
tions, the monitor must act honestly and in
good faith and comply with the Code of Ethics
referred to in section 13.5 of the Bankruprcy
and Insolvency Act.

2005, ¢. 47,s. 131,

Powers, DUTIES AND FUNCTIONS OF
SUPERINTENDENT OF BANKRUPTCY

26. (1) The Superintendent of Bankruptcy
rust keep, or cause to be kept, in the form that
he or she considers appropriate and for the pre-
scribed period, a public record of prescribed in-
forination relating to proceedings under this
Act. On request, and on payment of the pre-
scribed fee, the Superintendent of Bankruptcy
must provide, or cause to be provided, any in-
formation contained in that public record.

(2) The Superintendent of Bankruptcy must
keep, or cause to be kept, in the form that he or
she considers appropriate and for the prescribed
period, any other records relating to the admin-
istration of this Act that he or she considers ap-
propriate.

(3) The Superintendent of Bankruptcy may
enter into an agreement to provide a compila-
tion of all or part of the information that is con-
tained in the public record.

2005, c. 47, 5. 131; 2007, ¢. 36, 5. 73.
27. The Superintendent of Bankruptcy may

apply to the court to review the appointment or
conduct of a monitor and may intervene, as

(2) §’il agit de bonne foi et prend toutes les
précautions voulues pour bien établir le rapport
visé & 'un ou autre des alinéas (1)b) 4 d 1), le
contrdlenr ne peut étre tenu pour responsable
des dommages ou peries subis par la personne
qui 8’y fie,

2005, ch. 47, art. 131; 2007, ch. 36, art. 72.

24, Dans le cadre de la surveillance des af-
faires financiéres et autres de la compagnie et
dans la mesure ol cela s’ impose pour lui per-
mettre de les évaluer adéquatement, le contro-
leur a accés aux biens de celle-ci, notamment
les locaux, livres, données sur support électro-
nique ou autre, registres et autres documents fi-
nanciers.

2005, ch. 47, art. 131,

25. Le controleur doit, dans ’exercice de ses
attributions, agir avec intégrité et de bonne foi
et se conformer au code de déontologie men-
tionné a Particke 13.5 de la Loi sur la faillite et
Pinsolvabilité,

2005, ch. 47, art, 131.

ATTRIBUTIONS DU SURINTENDANT DES FAILLITES

26, (1) Le surintendant des faillites
conserve ou fait conserver, en la forme qu’il es-
time indiquée et pendant la période réglemen-
taire, un registre public contenant des rensei-
guements réglementaires sur les procédures
intentées sous le régime de la présente lol. 1l
fournit on voit & ce qu’il soit fourni & qui-
congue le demande tous renseignements figu-
rant au registre, sur paiement des droits régle-

mentaires.

(2) 1l conserve également, ou fait conserver,
en la forme qu’il estime indiquée et pendant la
période réglementaire, les autres dossiers qu’il
estime indiqués concernant I*application de la
présente loi.

(3) Enfin, il peut conclure un accord visant
la fourniture d’une compilation de tout ou par-
tie des renseignements figurant an registre pu-
blic.

2005, ch, 47, art. 131; 2007, ch. 36, art. 73.
27. Le surintendant des faillites peut deman-

der au fribunal d’examiner la nomination ou la
conduite de tout contrdleur et intervenir dans

36

Non-resgonsabi-
1ité du
contraleur

Droit d’aceés
aux biens

Diligence

Registres
publics

Autres dossiers

Accord visant la
fourniture ¢’une
compilation

Demande au
tribunak et
intervention



Complaints

Investigations

Rights

Staff

Powers in
relation to
ticence

Arrangements avec les créanciers des compagnies — 4 septembre 2013

though he or she were a party, in any matter or
proceeding in court relating to the appointment
or conduct of a monitor,

2005, ¢. 47, 5. 131,

28. The Superintendent of Bankrupicy must
receive and keep a record of all complaints re-
garding the conduct of monitors.

2005, ¢. 47,s. 131,

29. (1) The Superintendent of Bankruptcy
may make, or cause to be made, any inquiry or
investigation regarding the conduct of monitors
that he or she considers appropriate.

(2) For the purpose of the inquiry or investi-
gation, the Superintendent of Bankruptcy or
any person whom he or she appoints for the
purpose

{a) shall have access to and the rigit to ex-
amine and make copies of the books,
records, data, documents or papers — in-
cluding those in electronic form — in the
possession or under the conirol of a monitor
under this Act; and

() may, with the leave of the court granted
on an ex parfe application, examine the
books, records, data, documents or papers —
including those in electronic form — relating
to any compromise or arrangement in respect
of which this Act applies that are in the pos-
session or under the control of any other per-
son designated in the order granting the
leave, and for that purpose may under a war-
rant from the court enter and search any
premises.

(3) The Superintendent of Bankruptcy may
engage the services of persons having technical
or specialized knowledpe, and persons to pro-
vide administrative services, to assist the Su-
perintendent of Bankruptey in conducting an
inquiry or investigation, and may establish the
terms and conditions of their engagement. The
remuneration and expenses of those persons,
when certifiecd by the Superintendent of
Bankruptcy, are payable out of the appropria-
tion for the office of the Superintenden,

2005, ¢. 47, 5. 131; 2007, ¢. 36, 5. 14,

30, (1) If, after making or causing to be
made an inquiry or investigation into the con-
duct of a monitor, it appears to the Superinten-
dent of Bankruptey that the monitor has not ful-

toute affaire ou procédure devant fe tribunal se
rapportant 4 ces nomination ou conduite
comme s’il y tait partie.

2005, ch. 47, art. 131,

28, Le surintendant des faillites regoit et
note toutes les plaintes sur la conduite de tout
contréleur.

2005, ch. 47, art. 131.

29, (1) Le surintendant des faillites effectue
ou fait effectuer au sujet de la conduite de tount
contrdleur les investigations ou les enquétes
qu’il estime indigquées.

(2) Pour les besoins de ces investigations ou
enquétes, le surintendant des faillites ou la per-
sonne qu’il nomme 2 cette fin:

a) a accds aux Hvres, registres, données, do-
cuments ou papiers, sur support électronique
ou autre, se trouvant, en vertu de Ia présente
loi, en la possession ou sous la responsabilité
du contrdleur et a droit de les examiner et
d’en tirer des copies;

b) peut, avec la permission du tribunal don-
née ex parte, examiner les livres, registres,
données, documents ou papiers, sur support
électronique ou autre, qui sont en la posses-
sion ou sous la responsabilité de toute autre
personne désignée dans Pordonnance et se
rapportent aux transactions ou arrangements
auxquels la présente loi s’applique et peut,
en vertt d’un mandat du tribunal et aux fins
d’examen, pénétrer dans tout lieu et y faire
des perquisitions.

(3) Le surintendant des faillites peut retenir
les services des experts ou autres personnes et
du personnel administratif dont il estime le
concours utile 3 I'investigation ou I’enquéte et
fixer leurs fonctions et lewrs conditions d’em-
ploi. La rémunération et les indermnités dues 4
ces personnes sont, une fois certifiées par le
surintendant, imputables sur les crédits affectés
a son bureau.

2005, ch. 47, art. 131; 2007, ch. 36, art. 74.

30. (1) Si, au terme d’une investigation ou
d’une enquéte sur la conduite du contrdleur, il
estime que ce dernier n’a pas observé la pré-
sente loi ou les réglements ou que ’intérét pu-
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ly complied with this Act and its regulations or
that it is in the public interest to do so, the Su-
perintendent of Bankruptcy may

(&) cancel or suspend the monitor’s licence
as a trustee under the Bankruptcy and Insol-
vency Act; or

{b) place any condition or limitation on the
licence that he or she considers appropriate.

(2) Before deciding whether to exercise any
of the powers referred to in subsection (1), the
Superintendent of Bankruptcy shall send the
monitor written notice of the powers that the
Superintendent may exercise and the reasons
why they may be exercised and afford the mon-
itor a reasonable opportunity for a hearing.

(3) The Superintendent of Bankruptcy may,
for the purpose of the hearing, issue a summons
requiring the person named in it

{a) to appear at the time and place men-
tioned in it;

{b) to testify to all matters within their
knowledge relative to the subject matter of
the inquiry or investigation into the conduct
of the monitor; and

{¢) to bring and produce any books, records,
data, documents or papers — including those
in electronic form — in their possession or
under their control relative to the subject
natter of the inquiry or investigation,

(4) A person may be summoned from any
part of Canada by virtue of a sumntons issued
under subsection (3).

(5) Any person summoned under subsection
(3) is entitled to receive the like fees and al-
lowances for so doing as if summoned to attend
before the Federal Comt.

(6) At the hearing, the Superintendent of
Bankruptcy
{a) has the power to administer oaths;

(&) is not bound by any legal or technical
rules of evidence in conducting the hearing;

() shall deal with the matters set out in the
notice of the hearing as informally and expe-
ditiously as the circumstances and a consid-
eration of fairness permit; and

{d) shall cause a summary of any oral evi-
dence to be made in writing,

blic le justifie, le surintendant des faillites peut
annuler ou suspendre la licence que le contro-
leur détient, en vertu de la Loi sur la faillite et
Pinsolvabilité, A titre de syndic ou soumettre sa
licence aux conditions ou restrictions qu’il es-
time indiquées.

{2) Avant de prendre Pune des mesures vi-
sées au paragraphe (1), le surintendant des
faillites envoie au syndic un avis écrit et motivé
de la ou des mesures qu’il peut prendre et lui
donne {a possibilité de se faire entendre.

{3) Le surintendant des faillites peut, aux
fins d’audition, convoquer des témoins par assi-
gnation leur enjoignant

a) de comparaitre aux date, heure et lieu in-
diqués:

b) de témoigner sur tous faits connus d’eux
se rapportant 4 ['investigation ou 4 Penquéte
sur la conduite du contréleur;

¢) de produire tous livres, regisires, données,
documents ou papiers, sur support électro-
nique ou autre, qui sont pertinents et dont ils
ont la possession ou la responsabilité.

(4) Les assignations visées au paragraphe
{3) ont effet sur tout e territoire canadien.

(5) Toute personne assignée regoit les frais
et indemnités accordés aux témoins assignés
devant la Cour fédérale.

(6) Lors de ’andition, le surintendant:
a) peut faire préter serment;

b) n’est lié par aucune régle de droit ou de
procédure en matiére de preuve;

¢) régle les questions exposées dans Iavis
d’audition avec célérité et sans formalisme,
eu égard aux circonstances et & P’équits;

d) fait établir un résumé dcrit de toute
preuve orale.
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(7 The notice referred to in subsection {2)
and, ¥ applicable, the summary of oral evi-
dence referred to in paragraph (6)(d), together
with any documentary evidence that the Super-
intendent of Bankruptcy receives in evidence,
form the record of the hearing, and that record
and the hearing are public unless the Superin-
tendent of Bankruptcy is satisfied that personal
or other matters that may be disclosed are of
such a nature that the desirability of avoiding
public disclosure of those matters, in the inter-
est of a third party or in the public interest, out-
weighs the desirability of the access by the
public to information about those matters.

(8) The decision of the Superintendent of
Bankruptcy after the hearing, together with the
reasons for the decision, must be given in writ-
ing to the monitor not later than three months
after the conclusion of the hearing, and is pub-
lic.

(9) A decision of the Superintendent of
Bankruptcy given under subsection (8) is
deemed to be a decision of a federal board,
commission or other tribunal that may be re-
viewed and set aside under the Federal Courts
Act.,

2008, ¢. 47,s. 131; 2007, ¢. 36, 5. 75.

31, (1) The Superintendent of Bankruptcy
may, in writing, authorize any person to exer-
cise or perform, subject {0 any terms and condi-
tions that he or she may specify in the autho-
rization, any of the powers, duties or functions
of the Superintendent of Bankruptey under sec-
tions 29 and 30.

{2) If the Superintendent of Bankruptcy del-
egates in accordance with subsection (1), the
Superintendent or the delegate must give notice
of the delegation in the prescribed mamner to
any monitor who may be affected by the dele-
gation.

2005, ¢. 47, 5. 131,

AGREEMENTS

32, (1) Subject to subsections {2) and (3}, a
debtor company may — on notice given in the
prescribed form and manner to the other parties
to the agreement and the monitor — disclaim
or resiliate any agreement to which the compa-
ny is a party on the day on which proceedings
commence under this Act. The company may

(7) L’audition ¢t le dossier de celle-ci sont
publics & moins que le surintendant ne juge que
la nature des révélations possibles sur des ques-
tions personnelles ou autres est telle que, en
Poccurrence, I'intérét d’un tiers ou P intérét pu-
blic I’emporte sur le droit du public & I'infor-
mation. Le dossier comprend {’avis prévu au
paragraphe (2}, le résumé de la preuve orale
prévu A Palinéa (6)d) et la preuve documentaire
regue par le surintendant des faillites.

(8) La décision du surintendant des faillites
est rendue par écrit, motivée et remise au
contrdleur dans les trois mois suivant fa cléture
de ’audition, et elle est publique.

(9) La décision du surintendant, rendue et
remise conformément au paragraphe (8), est as-
similée a celle d’un office fédéral et est sou-
ntise au pouvoir d’examen et d’annulation pré-
vu par la Loi sur les Cours fédérales.

2005, ch. 47, art. 131; 2007, ch. 36, art. 75,

31. (1) Le surintendant des faillites peunt,
par écrit, selon les modalités qu’il précise, délé-
guer les attributions que lui confirent les ar-
ticles 29 et 30.

(2) En cas de délégation, le surintendant des
faillites ou le délégué en avise, de la manitre
réglementaire, tout contrleur qui pourrait étre
touché par cette mesure,

2005, ch. 47, art. 131.

CONTRATS ET CONVENTIONS COLLECTIVES

32. (1) Sous réserve des paragraphes (2) et
(3), la compagnie débitrice peut — sur préavis
donné en la forine et de la maniére réglemen-
taires aux autres parties au contrat et au contrd-
fewr et aprés avoir obtenu I’acquiescement de
celui-ci relativement au projet de résiliation —
résilier tout contrat auquel elle est partie 4 la
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not give notice unless the monitor approves the
proposed disclaimer or resiliation.

(2) Within 15 days after the day on which
the company gives notice under subsection (1),
a party to the agreement may, on notice to the
other parties to the agreement and the monitor,
apply to a court for an order that the agreement
is not to be disclaimed or resiliated.

(3) If the monitor does not approve the pro-
posed disclaimer or resiliation, the company
may, on notice to the other parties to the agree-
ment and the monitor, apply to a court for an
order that the agreement be disclaimed or resili-
ated.

(4) In deciding whether to make the order,
the court is to consider, among other things,

(¢) whether the monitor appraved the pro-
posed disclaimer or resiliation;

(6) whether the disclaimer or resiliation
would enhance the prospects of a viable
compromise or arrangement being made in
respect of the company; and

(¢} whether the disclaimer or resiliation
would likely cause significant financial hard-
ship to a party to the agreement,

{5) An agreement is disclaimed or resiliated

{a) if no application is made under snbsec-
tion (2), on the day that is 30 days after the
day on which the company gives notice un-
der subsection (1);

{(b) if the court dismisses the application
made under subsection (2}, on the day that is
30 days after the day on which the company
gives notice under subsection (1) or on any
later day fixed by the court; or

{c) if the court orders that the agreement is
disclaimed or resiliated under subsection (3),
on the day that is 30 days after the day on
which the company gives notice or on any
later day fixed by the court.

(6) If the company has granted a right to use
intellectual property to a party to an agreement,
the disclaimer or resiliation does not affect the
party’s right to use the intellectual property —
including the party’s right to enforce an exclu-
sive use — during the term of the agreement,
including any period for which the party ex-

date 3 laquelle une procédure a été intentée
sous le régime de la présente loi.

(2) Dans les quinze jours suivant la date &
laquelle la compagnie donne le préavis men-
tionné au paragraphe (1), toute partie au contrat
peut, sur préavis aux autres parties au contrat et
au confréleur, demander au tribunal d’ordonner
que le contrat ne soit pas résilié.

(3) Sile contrdleur n’acquiesce pas au projet
de résiliation, la compagnic peut, sur préavis
aux autres parties au contrat et au contrdleur,
demander au tribunal d’ordomner la résiliation
du contrat,

{4) Pour décider s’il rend P’ordonnance, le
tribunal prend en considération, entre autres,
les facteurs suivants:

a) 'acquiescement du contrdleur au projet
de résiliation, e cas échéant;

b) la question de savoir si Ia résiliation favo-
risera Ia conclusion d’une transaction ou
d*un arrangement viable 4 ’égard de la com-
pagnie;

¢) le risque que la résiliation puisse vraisem-
blablement causer de sérienses difficultés fi-
nanciéres & une partie au contrat.

(5) Le contrat est résilié:

a} trente jours aprés la date a laquelle la
compagnie donne le préavis mentionné au
paragraphe (1), si aucane demande n’est pré-
sentée en vertu du paragraphe (2);

b) trente jours aprés la date A laquelle la
compagnie donne le préavis mentionné au
paragraphe (1) ou 4 la date postéricure fixde
par le tribunal, si ce dernier rejette la de-
mande présentée en vertu du paragraphe (2);

¢) trente jours aprés la date 3 laquelle la
compagnie donne le préavis mentionné aun
paragraphe (3) ou 4 [a date postérieure fixée
par le tribunal, si ce dernier ordonne la rési-
liation du contrat en vertu de ce paragraphe.

{6) Si la compagnie a autorisé par contrat
une personne 3 utiliser un droit de proprié¢té in-
tellectuelle, la résiliation n’empéche pas la per-
sonne de Putiliser ni d*en faire respecter utili-
sation exclusive, 4 condition qu’elle respecte
ses obligations contractuelles 4 'égard de I"uti-
lisation de ce droit, et ce pour la période prévue
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tends the agreement as of right, as long as the
party continues to perform its obligations under
the agreement in relation to the use of the intel-
lectual property.

(7) If an apreement is disclaimed or resiliat-
ed, a party to the agreement who suffers a loss
in relation to the disclaimer or resiliation is
considered to have a provable claim.

(8) A company shall, on request by a party
to the agreement, provide in writing the reasons
for the proposed disclaimer or resiliation within
five days after the day on which the party re-
quests them.

{9) This section does not apply in respect of
{a) an eligible financial contract;
(b) a coliective agreement;

(¢) a financing agreement if the company is
the borrower; or

{d) a lease of real property or of an immeov-
able if the company is the lessor,

2005, ¢. 47, 5. 131; 2007, ¢. 29, 5. 108, ¢. 36,55. 76, 112,

33, (1) If proceedings under this Act have
been commenced in respect of a debtor compa-
ny, any collective agreement that the company
has entered into as the employer remains in
force, and may not be altered except as provid-
ed in this section or under the laws of the juris-
diction governing collective bargaining be-
tween the company and the bargaining agent.

(2) A debtor company that is a party to a
collective agreement and that is unable to reach
a voluntary agreement with the bargaining
agent to revise any of the provisions of the col-
lective agreement may, on giving five days no-
tice to the bargaining agent, apply to the court
for an order anthorizing the company to serve a
notice to bargain under the laws of the jurisdic-
tion governing collective bargaining between
the company and the bargaining agent.

{3) The courf may issue the order only if it is
satisfied that

{a) a viable compromise or arrangement
could not be made in respect of the company,

au contrat et pour toute période additionnelie
dont elle peut et décide de se prévaloir de son
propre gré.

(7) En cas de résiliation du contrat, touie
partie A celui-ci qui subit des pertes découlant
de la résiliation est réputée avoir une réclama-
tion prouvable.

{8) Dans les cing jours qui suivent la date &
laquelle une partie an contrat le lui demande, la
compagnie il expose par écrit les motifs de
son projet de résiliation,

{9) Le présent article ne s’applique pas aux
contrats suivants:

a) les contrats financiers admissibles;
b) les conventions collectives;

¢) les accords de financement au titre des-
quels la compagnie est I’emprunteur;

d) les baux d’immeunbles ou de biens réels

au titre desquels la compagnie est le locateur.
2005, ch. 47, art, 131; 2007, ch. 29, art. [08, ch. 36, art. 76
et 112,

33. (1) Siune procédure a ét¢ intentée sous
le régime de la présente loi 4 P'égard d’une
compagnie débiirice, toute convention collec-
tive que celle-ci a conclue 4 titre d’employeur
demeure en vigueur et ne peut étre modifiée
qu’en conformité avec le présent article ou les
régles de droit applicables aux négociations
entre les parties.

(2) Si elle est partie 3 une convention collec-
tive 4 titre d’employeur et qu’elle ne peut s’en-
tendre librement avec I’agent négociateur sur ia
révision de celle-ci, la compagnie débitrice
peut, aprés avoir donné un préavis de cing jours
a ’agent négociateur, demander au iribunal de
PPautoriser, par ordonnance, & donner a Pagent
négociateur un avis de négociations cellectives
pour que celui-ci entame les négociations col-
lectives en vue de la révision de la convention
collective conformément aux régles de droit ap-
plicables aux négociations entre les parties,

(3) Le tribunal ne rend I"ordonnance que s’il
est convaincuy, a la fois:

g) qu'une transaction ou un arrangement
viable A P’égard de la compagnie ne pourrait
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taking into account the terms of the collec-
tive agreement,

(b) the company has made good faith efforts
to renegotiate the provisions of the collective
agreement; and

(¢) a failure to issue the order is likely to re-
sult in irreparable damage to the company.

(4) The vote of the creditors in respect of a
compromise or an arrangement may not be de-
layed solely because the period provided in the
laws of the jurisdiction governing collective
bargaining between the company and the bar-
gaining agent has not expired.

(5) If the parties to the collective agreement
agree to revise the collective agreement after
proceedings have been commenced under this
Act in respect of the company, the bargaiming
agent that is a party to the agreement is deemed
to have a claim, as an unsecured creditor, for an
amount equal to the value of concessions grant-
ed by the bargaining agent with respect to the
remaining term of the collective agreement.

(6) On the application of the bargaining
agent and on notice to the person to whom the
application relates, the court may, subject to
any terms and conditions it specifies, make an
order requiring the person to make available to
the bargaining agent any information specified
by the court in the person’s possession or con-
trol that relates to the compary’s business or fi-
nancial affairs and that is relevant to the collec-
tive bargaining between the company and the
bargaining agent. The court may make the or-
der only after the company has been authorized
to serve a notice to bargain under subsection

).

(7) For the purpose of this section, the par-
ties to a collective agreement are the debtor
company and the bargaining agent that are
bound by the collective agreement.

(8) For greater certainty, any collective
agreement that the company and the bargaining
agent have not agreed to revise remains in
force, and the court shall not alter its terms.

2005, ¢. 47, s. 131,

34. (1) No person may terminate or amend,
or claim an accelerated payment or forfeiture of
the term under, any agreement, including a se-

&tre fait compte tenu des dispositions de la
convention collective;

b) que la compagnie a tenté de bonne foi
d’en négocier de nouveau les dispositions;

¢) quelle subirait vraisemblablement des
dommages irréparables si  1’ordonnance
n’était pas rendue.

(4) Le vote des créanciers sur la transaction
ou I'arrangement ne peut éire retardé pour la
seule raison que le délai imparti par les régles
de droit applicables aux ndgociations collec-
tives entre les parties 4 la convention collective
i’est pas expiré.

(5) Si les parties parviennent 4 une entente
sur la révision de la convention collective aprés
qu’une procédure a été intentée sous e régime
de la présente loi 3 I'égard d’une compagnie,
I’agent négociateur en cause est réputé avoir
une réclamation & tifre de créancier chirogra-
phaire pour une somme équivalant a la valeur
des concessions accordées 4 Pégard de la pd-
riode non écoulée de la convention.

(6) Sur demande de 1’agent négociateur par-
tie a la convention collective et sur avis aux
personnes qui ont un intérét, le tribunal peut or-
donner & celles-ci de communiquer au deman-
deur, aux conditions qu’il précise, tout rensei-
gnement qu'elles ont ¢n leur possession ou 2
leur disposition sur les affaires et la situation fi-
nanciére de la compagnie pertinent pour les né-
gociations collectives. Le tribunal ne peut
rendre Pordonnance qu’apres I’envoi 4 'agent
négociateur de D'avis de négociations collec-
tives visé au paragraphe {2).

{7) Pour I"application du présent article, les
parties & la convention collective sont la com-
pagnie débitrice et P'agent négociateur liés par
elle.

{(8) Ii est entendu que toute convention col-
lective que la compagnie et I’agent négociateur
n’ont pas convenu de réviser demeure en vi-
gueur et que les tribunaux ne peuvent en modi-
fier les termes.

20035, ch. 47, art. 131,
34, (1) 1l est interdit de résilier ou de madi-

fier un contrat — notamment un contrat de ga-
rantie — conclu avec une compagnie débitrice
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curity agreement, with a debtor company by
reason only that proceedings commenced under
this Act or that the company is insolvent.

(2) If the agreement referred to in subsection
(1) is a lease, the lessor may not terminate or
amend the lease by reason only that proceed-
ings commenced under this Act, that the com-
pany is insolvent or that the company has not
paid rent in respect of any period before the
commencement of those proceedings.

(3) No public utility may discontinue service
to a company by reason only that proceedings
commenced under this Act, that the company is
insolvent or that the company has not paid for
services rendered or goods provided before the
commencement of those proceedings.

(4) Nothing in this section is to be construed
as

(a) prohibiting a person from requiring pay-
ments to be made in cash for goods, services,
use of leased property or other valuable con-
sideration provided after the commencement
of proceedings under this Act;

{b) requiring the further advance of money
ar credit; or

() [Repealed, 2012, ¢. 31, 5. 421}

{5) Any provision in an agreement that has
the effect of providing for, or permitting, any-
thing that, in substance, is contrary to this sec-
tion is of no force or effect.

{6) On application by a party to an agree-
ment or by a public utility, the court may de-
clare that this section does not apply — or ap-
plies only to the extent declared by the court —
if the applicant satisfies the court that the oper-
ation of this section would likely cause the ap-
plicant significant financial hardship.

{7) Subsection (1)} does not apply

{a) in respect of an eligible financial con-
tract; or

(b) to prevent a member of the Canadian
Payments Association from ceasing to act as

a clearing agent or group clearer for a com-
pany in accordance with the Canadian Pay-

on de se prévaloir d’une clause de déchéance
du terme figurant dans un tel contrat au seul
motif qu’une procédure a ét¢€ intenide sous le
régime de la présente loi 4 ’égard de la compa-
gnie ou que celle-ci est insolvable,

(2) Lorsque fe contrat visé au paragraphe (1)
est un bail, I'interdiction prévue a ce para-
graphe vaut également dans le cas ol la compa-
gnie est insolvable ou n’a pas payé son loyer &
IPégard d’une période antérieure & Pintroduc-
tion de la procédure.

(3) Il est interdit & toute entreprise de service
public d’interrompre la prestation de ses ser-
vices auprés d’une compagnie débitrice au seul
motif qu’une procédure a été intentée sous le
régime de la présente loi & Pégard de la compa-
gnie, que celle-¢i est insolvable ou qu’elle n’a
pas payé des services ou marchandises fournis
avant I’Introduction de la procédure.

(4) Le présent article n’a pas pour effet:

a) d’empécher une personne d’exiger que
soient effectués des paiements en espéces
pour toute contrepattie de valewr — mar-
chandises, services, biens loués ou autres —
fournie aprés I’introduction d’une procédure
sous le régime de la présente loi;

b)Y d’exiger la prestation de nouvelles
avances de fonds ou de nouveaux crédis,

¢) {Abrogé, 2012, ch. 31, art. 421]

{5) Le présent article Pemporte sur les dis-
positions incompatibles de fout contrat, celles-
ci étant sans effet,

(6) A la demande de P'une des parties & un
contrat ou d’une entreprise de service public, le
tribunal peut déclarer le présent article inappli-
cable, ou applicable uniquement dans la mesure
qu’il précise, s’il est établi par le demandeur
que son application lui causerait vraisemblable-
ment de sérieuses difficultés financiéres.

(7) Le paragraphe (1) ne s’applique pas aux
contrats financiers admissibles et n’a pas pour
effet d’empécher un membre de I’ Association
canadienne des paiements de cesser d’agit,
pour une compagnie, 4 titre d’agent de compen-
sation ou d’adhérent correspondant de groupe
conformément A la Loi canadienne sur les pale-
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ments Act and the by-laws and rules of that
Association.

(8) The following actions are permitted in
respect of an eligible financial contract that is
entered into before proceedings under this Act
are commenced in respect of the company and
is terminated on or after that day, but only in
accordance with the provisions of that contract:

(a) the netting or setting off or compensa-
tion of obligations between the company and
the other parties to the eligible financial con-
tract; and

{h) any dealing with financial collateral in-
chiding

(i) the sale or foreclosure or, in the
Province of Quebec, the surrender of fi-
nancial collateral, and

(i} the setting off or compensation of fi-
nancial collateral or the application of the
proceeds or value of financial collateral.

(9) No order may be made under this Act if
the order would have the effect of staying or re-
straining the actions permitted under subsection
(8.

(10) If net termination values determined in
accordance with an eligible financial contract
referred to in subsection (8) are owed by the
company to another party to the eligible finan-
cial contract, that other party is deemed to be a
creditor of the company with a claim against
the company in respect of those net termination
values,

{11) No order may be made under this Act if
the order would have the effect of subordinat-
ing financial collateral,

2005, ¢. 47, 5. 131; 2007, ¢. 29, s. 109, ¢. 36, ss. 77, 112;
2012, ¢. 31, 5. 421,

OBLIGATIONS AND PROHIBITIONS

35. (1) A debtor company shall provide to
the monitor the assistance that is necessary to
enable the monitor to adequately carry out the
monitor’s functions.

(2) A debtor company shall perform the du-
ties set out in section 158 of the Bankrupicy
and Insolvency Act that are appropriate and ap-
plicable in the circumstances,

2005, ¢. 47, 5. 131.

ments et aux régles et réglements administratifs
de Passociation.

{8) Si le contrat financier admissible conclu
avant quiune procédure soit intentée sous le ré-
gime de la présente loi 4 I’égard de la compa-
gnie est résilié 4 la date d’introduction de la
procédure ou par la suite, il est permis d’effec-
tuer les opérations ci-aprés en conformité avec
le contrat:

a) la compensation des obligations entre la
compagnie et les autres parties au contrat;

b) toute opération a I’égard de la garantie fi-
panciére afférente, notamment

(D) la vente, la demande en forclusion o,
dans la province de Québec, la demande
en délaissement,

(i) la compensation, ou [Paffectation de
- son produit ou de sa valeur,

(9) Aucune ordonnance rendue au titre de la
présente loi ne peut avoir pour effet de sus-
pendre ou de restreindre le droit d’effectuer les
opérations visées au paragraphe (8).

(10) 8i, aux termes du contrat financier ad-
missible visé au paragraphe (8), des somunes
sont dues par la compagnie 4 une autre partie
au contrat au titre de valeurs nettes dues a fa
date de résiliation, cette autre partic est répuiée
étre un créancier de la compagnie relativement
3 ces sommes.

(11) Il ne peut étre rendu, au titre de la pré-
sente loi, aucune ordonnance dont Peffet serait
d’assigner un rang inféricur 4 toute garantie fi-
nanciére.

2003, ch. 47, art. [31; 2007, ¢h, 29, art. 109, ch. 36, art. 77
et 112; 2012, ch. 31, art. 421,

OBLIGATIONS ET INTERDICTION

35. (1) La compagnie débitrice est tenue
d’aider le contrdlewr & remplir adéquatement
ses fonctions.

(2) Elle est également tenue de satisfaire aux
obligations visées a Particle 158 de la Loi sur
la faillite et Vinsolvabilité selon ce qui est indi-
qué et applicable dans les circonstances.

2003, ¢h. 47, art. 131,
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36, (1) A debtor company in respect of
which an order has been made under this Act
may not sell or otherwise dispose of assets out-
side the ordinary course of business unless au-
thorized to do so by a court. Despite any re-
quirement for shareholder approval, including
one under federal or provincial law, the court
may authorize the sale or disposition even if
sharcholder approval was not obtained.

{(2) A company that applies to the cowrt for
an authorization is to give notice of the applica-
tion to the secured creditors who are likely to
be affected by the proposed sale or disposition.

(3) In deciding whether to grant the autho-
rization, the court is to consider, among other
things,

(a) whether the process leading to the pro-
posed sale or disposition was reasonable in
the circumstances;

(b) whether the monitor approved the pro-
cess leading to the proposed sale or disposi-
tion;

(¢) whether the monitor filed with the court
a report stating that in their opinion the sale
or disposition would be more beneficial to
the creditors than a sale or disposition under
a bankruptcy;

(d) the extent to which the creditors were
consulted;

(e) the effects of the proposed sale or dispo-
sition on the creditors and other interested
pariies; and

(/) whether the consideration to be received
for the assets is reasonable and fair, taking
into account their market value.

{4) If the proposed sale or disposition is to a
person who is related to the company, the court
may, after considering the factors referred to in
subsection (3), grant the authorization only if it
is satisfied that

(@) good faith efforts were made to sell or
otherwise dispose of the assets to persons
who are not related to the company; and

(b) the consideration to be received is supe-
rior to the consideration that would be re-
ceived under any other offer made in accor-

36. (1) 11 est interdit & la compagnic débi-
trice & Iégard de laquelle une ordonnance a été
rendue sous le régime de fa présente loi de dis-
poser, notamment par vente, d’actifs hors du
cours ordinaire de ses affaires sans P’autorisa-
tion du tribunal, Le tribunal peut accorder 1’au-
torisation sans qu'it soit nécessaire d'obtenir
Pacquiescement des actionaires, et ce malgré
toute exigence a cet effet, notamment en vertu
d’une régle de droit fédérale ou provinciale.

(2) La compagnie qui demande [’autorisa-
tion au iribunal ¢n avise les créanciers garantis
qui peuvent vraisemblablement &tre touchés par
te projet de disposition.

(3) Pour décider s’il accorde [’autorisation,
Ie tribunai prend en considération, entre autres,
les facteurs suivants:

a) la justification des circonstances ayant
mené au projet de disposition;

b) I'acquiescement du contrdleur au proces-
sus ayant mené au projet de disposition, le
cas échéant;

¢} fe dépdt par celui-ci d’un rapport préci-
sant que, & son avis, la disposition sera plus
avantageuse pour les créanciers que si elle
était faite dans le cadre de la faillite;

d) la suffisance des consultations menées
auprés des créanciers;

) les effets du projet de disposition sur les
droits de tout intéressé, notanument les créan-
ciers;

/Y le caractdre juste et raisonnable de fa
contrepartie recue pour les actifs compte te-
nu de leur valeur marchande.

{4) Si la compagniec projette de disposer
d’actifs en faveur d>une personne 4 laquelle elle
est lide, le tribunal, aprés avoir pris ces facteurs
en considération, ne peut accorder I’autorisa-
tion que s’il est convaincu:

a) d’une part, que les efforts voulus ont été
faits pour disposer des actifs en faveur d’une
personne qui n’est pas lide 4 la compagnie;

by d’autre part, que la contrepartie offerte
pour les actifs est plus avantageuse que celle
qui découlerait de toute autre offre regue
dans le cadre du projet de disposition.
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dance with the process leading to the
proposed sale or disposition.

(5) For the purpose of subsection (4), a per-
son who is related to the company includes

(a) adirector or officer of the company;

(b) a person who has or has had, directly or
indirectly, control in fact of the company;
and

{(¢) a person who is related to a person de-
seribed in paragraph (a) or (b},

{6) The court may authorize a sale or dispo-
sition free and clear of any security, charge or
other restriction and, if it does, it shall also or-
der that other assets of the company or the pro-
ceeds of the sale or disposition be subject to a
security, charge or other restriction in favour of
the creditor whose security, charge or other re-
striction is to be affected by the order.

(7 The court may grant the authorization
only if the court is satisfied that the company
can and will make the payments that would
have been required under paragraphs 6(4){a)
and (5)(a) if the court had sanctioned the com-
promise or arrangement.

2005, ¢. 47, 5. 131; 2007, ¢. 36,5.78.

PREFERENCES AND TRANSFERS AT UNDERVALUE

36.1 (1) Sections 38 and 95 to 101 of the
Bankruptcy and Insolvency Act apply, with any
modifications that the circumstances require, in
respect of a compromise or arrangement unless
the comprontise or arrangement provides other-
wise.

(2) For the purposes of subsection (1), a ref-
erence in sections 38 and 95 to 10! of the
Bankrupicy and Insolvency Act

(a) to “date of the bankruptey” is to be read
as a reference to “day on which proceedings
coimmnence under this Act”;

(b} to “trustee” is to be read as a reference to
“monitor”; and
(c) to “bankrupt”, “insoivent person” or
“debtor” is to be read as a reference to
“debtor company™.

2005, ¢. 47, 5. 131; 2007, ¢. 36, 5. 78,

{5) Pour I'application du paragraphe (4), les
personnes ci-aprés sont considérées comme
fées A la compagnie:

a} le dirigeant ou administrateur de celle-
ci;

b) fa personne qui, directement ou indirecte-
ment, en a ou en a eu le contrdle de fait;

¢) la personne liée A toute personne visée
aux alinéas &) ou &)

(6) Le tribunal peut autoriser la disposition
d’actifs de la compagnie, purgés de toute
charge, sireté ou autre restriction, et, le cas
échéant, est tenu d’assujettir le produit de la
disposition ou d’antres de ses actifs 4 une
charge, siireté ou autre restriction en faveur des
créanciers touchés par la purge.

{7) 1l ne peut autoriser la disposition que s’il
est convaincu que la compagnie est en mesure
d’effectuer et effectuera les paiements qui au-
raient &€ exigés en vertu des alindas 6{d)a) et
(5)a)y s’il avait homologué la transaction ou
Iarrangement.

2008, ch. 47, art. 131; 2007, ch. 36, art. 78.

TRAITEMENTS PREFERENTIELS ET OPERATIONS SOUS-
EVALUEES

36.1 (1) Les articles 38 et 95 4 101 de la Lof
sur la faillite et l'insolvabilité s’appliquent,
avec les adaptations nécessaires, 4 la transac-
tion ou & [Parrangement sauf disposition
contraire de ceux-ci.

(2) Pour Papplication du paragraphe (1), la
mention, aux articles 38 et 95 a 101 de la Loi
sur la faillite et insolvabilité, de la date de la
faillite vaut mention de la date 4 laquelle une
procédure a ¢t intentée sous le régime de la
présente loi, celle du syndic vaut mention du
contrbleur et celle du failli, de la personne in-
solvable ou du débiteur vaut mention de la
compagnie débitrice.

2003, ch. 47, art. 131; 2007, ch. 36, art. 78.
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Her MAESTY

37. (1) Subject to subsection (2), despite
any provision in federal or provincial legisla-
tion that has the effect of deeming property to
be held in trust for Her Majesty, property of a
debtor company shall not be regarded as being
held in trust for Her Majesty unless it would be
so regarded in the absence of that statutory pro-
vision.

{2) Subsection (1) does not apply in respect
of amounts deemed to be held in trust under
subsection 227(4) or {4.1) of the fncome Tax
Aet, subsection 23(3) or (4} of the Canada Pen-
sion Plan or subsection 86(2) or (2.1) of the
Employment Insurance Act (each of which is in
this subsection referred to as a “federal provi-
sion™), nor does it apply in respect of amounts
deemed to be held in trust under any law of a
province that creates a deemed trust the sole
purpose of which is to ensure remittance to Her
Majesty in right of the province of amounts de-
ducted or withhekd under a law of the province
if

{a) that law of the province imposes a fax

similar in nature to the tax imposed under the

Income Tax Act and the amounts deducted or

withheld under that law of the province are

of the same nature as the amounts referred to
in subsection 227(4) or (4.1) of the Income

Tax Act, or

(b) the province is a “province providing a
comprehensive pension plan” as defined in
subsection 3(1) of the Canada Pension Plan,
that law of the province establishes a
“provincial pension plan” as defined in that
subsection and the amounts deducted or
withheld under that law of the province are
of the same nature as amounts referred to in
subsection 23(3) or {4) of the Canada Pen-
sion Plan,

and for the purpose of this subsection, any pro-
vision of a law of a province that creates a
deemed trust is, despite any Act of Canada or
of a province or any other law, deemed to have
the same effect and scope against any creditor,
however secured, as the corresponding federal
provision,

2003, ¢. 47, 5. 131.

Sa MaJESTE

37. (1) Sous réserve du paragraphe (2) et
par dérogation 3 toute disposition législative f&-
dérale ou provinciale ayant pour effet d’assimi-
ler certains biens 4 des biens détenus en fiducie
pour Sa Majesté, aucun des biens de la compa-
gnie débitrice ne peut étre considéré comme tel
par le seul effet d’une telle disposition.

(2) Le paragraphe (i) ne s’applique pas a
I’égard des sommes réputées détenues en fidu-
cie aux termes des paragraphes 227(4) ou (4.1)
de la Loi de I'impdi sur le revenu, des para-
graphes 23(3) ou (4) du Régime de pensions du
Canada ou des paragraphes 86(2) ou (2.1) de la
Loi sur Passurance-emploi (chacun étant appe-
¢ «disposition fédérale» au présent para-
graphe) ou & Pégard des sommes réputées déte-
nues en fiducie aux termes de toute loi d’une
province créant une fiducie présumée dans le
seul but d’assurer & Sa Majesté du chef de cette
province la remise de sommes déduites ou rete-
nues aux termes d’une loi de cette province, si,
dans ce dernier cas, se réalise 'une des condi-
tions suivantes:

a) la loi de cette province prévoit un intpét
semblable, de par sa nature, a celui prévu par
la Loi de impdt sur le revenu, et les
sommes déduites ou retenues au titre de cette
loi provinciale sont de méme nature que
celles visées aux paragraphes 227(4) ou (4.1)
de 1a Loi de Pimpdt sur le revens;

b} cette province est une province instituant
un régime général de pensions au sens du pa-
ragraphe 3(1) du Régime de pensions du
Canada, 1a loi de cette province institue un
régime provincial de pensions au sens de ce
paragraphe, et les sommes déduites on rete-
nues au titre de cette loi provinciale sont de
méme naiure que celles visées aux para-
graphes 23(3) ou (4) du Régime de pensions
du Canada.

Pour Papplication du présent paragraphe, toute
disposition de la loi provinciale qui crée une fi-
ducie présumée est réputée avoir, 3 Pencontre
de tout créancier de la compagnie et malgré
tout texte législatif fédéral ou provincial et
toute régle de droit, la méme portée et le méme
effet que la disposition fédérale correspon-
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38. (1) Inrelation to a proceeding under this
Act, all claims, including secured claims, of
Her Majesty in right of Canada or a province or
any body under an enactiment respecting work-
ers’ compensation, in this section and in section
39 called a “workers’ compensation body”,
rank as unsecured claims,

(2) Subsection (1) does not apply

(a) in respect of claims that are seccured by a
security or charge of a kind that can be ob-
tained by persons other than Her Majesty or
& workers’ compensation body

(i) pursuant to any law, or

(i) pursuant to provisions of federal or
provincial legislation if those provisions
do not have as their sole or principal pur-
pose the establishment of a means of se-
curing claims of Her Majesty or a work-
ers’ compensation body; and

(b) to the extent provided in subsection
39(2), to claims that are secured by a security
referred to in subsection 39(1), if the security
is registered in accordance with subsection
39(1).

(3) Subsection (1) does not affect the opera-
tion of

(a) subsections 224(1.2) and {}.3) of the /n-
come Tax Act,

(h) any provision of the Canada Pension
Plan or of the Employment surance Act
that refers to subsection 224(1.2) of the In-
come Tax Act and provides for the collection
of a confribution, as defined in the Canada
Pension Plan, an employee’s premium, or
employer’s premium, as defined in the Em-
ployment Insurance Act, or a premium under
Part V1.1 of that Act, and of any refated in-
terest, penaities or other amounts, or

(c) any provision of provincial legislation
that has a purpose similar to subsection
224(1.2) of the Jncome Tax Act, or that refers
to that subsection, to the extent that it pro-
vides for the collection of a sum, and of any
related interest, penalties or other amounts if
the sum

dante, quelle que soit ta garantie dont bénéficie
le créancier.

2005, ch. 47, art. 131,

38. (1) Dans le cadre de toute procédure in-
tentée sous le régime de la présente loi, les ré-
clamations de Sa Majesté du chef du Canada ou
d’une province ou d’un organisme compétent
au titre d’une loi sur les accidents du travail, y
compris les réclamations garanties, prennent
rang comme réclamations non garanties.

(2) Sont soustraites & 1’application du para-
graphe (1):

a) les réclamations garanties par un type de
charge ou de sfireté¢ dont toute personne, et
non seulement Sa Majesté ou ['organisme,
peut se prévaloir au titre de dispositions Ié-
gislatives fédérales ou provinciales n’ayant
pas pour seul ou principal objet I’établisse-
ment de mécanismes garantissant les récla-
mations de Sa Majesté ou de organisme, ou
au titre de toute autre régle de droit;

b) les réclamations garanties et enregistrées
aux termes du paragraphe 39(1), dans [a me-
sure prévue au paragraphe 39(2).

{(3) Le paragraphe (1) n’a pas pour effet de
poiter atteinte & [application des dispositions
suivantes

@) les paragraphes 224(1.2) et (1.3) de la Loi
de I'impét sur le revenu;

b) toute disposition du Régime de pensions
du Canada ou de la Loi sur asswrance-em-
ploi qui renvoie au paragraphe 224(1.2) de fa
Loi de I'impét sur le revenu et qui prévoit la
perception d’une cotisation, au sens du Ré-
gime de pensions du Canada, d’une cotisa-
tion ouvriére ou d’une cotisation patronale,
au sens de la Loi sur assurance-emploi, ou
d’une cotisation prévue par ia partie VIL1 de
cette loi ainsi que des intéréts, pénalités et
autres charges afférents;

¢) toute disposition légistative provinciate
dont I’objet est semblable 4 celui du para-
graphe 224(1.2) de la Loi de I'impdt sur le
revenu, ou qui renvoie & ce paragraphe, et
qui prévoit la perception d’une somme, ainsi
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(i) has been withheld or deducted by a
person from a payment to another person
and is in respect of a tax similar in nature
to the income tax imposed on individuals
under the Income Tax Act, or

(ii) is of the same nature as a contribution
under the Canada Pension Plan if the
province is a “province providing a com-
prehensive pension plan” as defined in
subsection 3{1) of the Canada Pension
Plan and the provincial legislation estab-
lishes a “provincial pension plan” as de-
fined in that subsection,

and, for the purpose of paragraph (c), the provi-
sion of provincial legislation is, despite any Act
of Canada or of a province or any other law,
deemed to have the same effect and scope
against any creditor, however secured, as sub-
section 224(1.2) of the Income Tax Act in re-
spect of a sum referred to in subparagraph
(c)(i), or as subsection 23(2) of the Canada
Pension Plan in respect of a sum referred to in
subparagraph (¢)(ii), and in respect of any relat-
ed interest, penalties or other amounts.

2005, c. 47, 5. 131; 2009, ¢. 33, 5. 29

39, {1) In relation to proceedings under this
Act in respect of a debtor company, a security
provided for in federal or provincial legislation
for the sole or principal purpose of securing a
claim of Her Majesty in right of Canada or a
province or a workers’ compensation body is
valid in relation to claims against the company
only if, before the day on which proceedings
commence, the security is registered under a
system of registration of securities that is avail-
able not only to Her Majesty in right of Canada
or a province or a workers’ compensation body,
but also to any other creditor who holds a secu-
rity, and that is open to the public for informa-
tion or the making of searches.

que des intéréts, pénalités et autres charges
afférents, laquelle:

{i) soit a été retenue par une personne sur
un paiement effectué A une autre personne,
ou déduite d’un tel paiement, et se rap-
porte & un impdt semblable, de par sa na-
ture, 4 Pimpdt sur le revenu auquel les
particuliers sont assujettis en vertu de la
Loi de l'impdt sur le revenu,

(i) soit est de méme nature qu’une cofisa-
tion prévuae par le Régime de pensions du
Canada, si la province est une province
instituant un régime général de pensions
au sens du paragraphe 3(1) de cette loi et
si Ia foi provinciale institue un régime pro-
vincial de pensions au sens de ce para-
graphe.

Pour Papplication de Palinéa ¢), la disposition
1égislative provinciale en question est réputée
avoir, & Pencontre de tout créancier et malgré
tout texte législatif fédéral ou provincial et
toute autre régle de droit, la méme portée et fe
méme effet que le paragraphe 224(1.2}) de la
Loi de 'impét sur le revenu quant a la somme
visée au sous-alinéa ¢)(i), ou que le paragraphe
23(2) du Régime de pensions du Canada quant
4 la somme visée au sous-alinéa ¢)(ii), et quant
aux intéréts, pénalités ct antres charges affé-
rents, quelle que soit [a garantie dont bénéficie
le créancier.

2005, ch. 47, ari. 131; 2009, ch. 33, art. 29.

39, (1) Dans le cadre de toute procédure in-
tentée 4 I’dgard d’une compagnie débitrice sous
le régime de la présente loi, les garanties créées
aux termes d'une loi fédérale ou provinciale
dans le seul but — ou principalement dans le
but — de protéger des réclamations de Sa Ma-
jesté du chef du Canada ou d’une province ou
d’un organisnte compétent an titre d’une loi sur
les accidents du travail ne sont valides que si
elles ont été enregistrées avant la date d’intro-
duction de la procédure et selon un systéme
d’enregistrement des garvanties qui est acces-
sible non seulement 3 Sa Majesté du chef du
Canada ou de la province ou A 1’organisme,
mais aussi aux auires créanciers détenant des
garanties, et qui est accessible an public & des

fins de consultation ou de recherche.
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(2) A security referred to in subsection (1)
that is registered in accordance with that sub-
section

Effect of
security

{a) is subordinate to securities in respect of
which all steps necessary to setting them up
against other creditors were taken before that
registration; and

(b) is valid only in respect of amounts owing
to Her Majesty or a workers’ compensation
body at the time of that registration, plus any
interest subsequently aecruing on those
amounts,

2003, e. 47, 5. 131; 2007, c. 36,5. 79

40. This Act is binding on Her Majesty in
right of Canada or a province.
2003, ¢. 47, 5. 131.

Act binding on
Her Majesty

MISCELLANEOUS

41, Sections 65 and 66 of the Winding-up
and Restructuring Act do not apply to any com-

Certain sections
of Winding-up

and Restruchur- . , .
mgAcrdonot  promise or arrangement to which this Act ap-
apply plies.
2005, ¢. 47, 5. 13L.
Actto be 42, The provisions of this Act may be ap-
P y p
gﬁ;;ﬁuy win  Dlied together with the provisions of any Act of
other Acts Parliament, or of the legislature of any
province, that authorizes or makes provision for
the sanction of compromises or arrangements
between a company and its sharcholders or any
class of them.
2003, ¢. 47, s, 131,
Claims in 43. If a compromise or an arrangement is

foreign currency  ranosed in respect of a debtor company, a
claim for a debt that is payable in a currency
other than Canadian currency is to be converted
to Canadian currency as of the date of the ini-
tial application in respect of the company un-
less otherwise provided in the proposed com-
promise or arrangement.

2003, ¢. 47, 5. 131.

PARTIV
CROSS-BORDER INSOLVENCIES

Purrose

44, The purpose of this Part is to provide
mechanisms for dealing with cases of cross-
border inselvencies and to promote

Purpose

(2) Les garanties cnregistrées conformément
au paragraphe {1):

a) prennent rang aprés toute autre garantie &
Pégard de faquelle les mesures requises pour
la rendre opposable aux autres créanciers ont
toutes été prises avant enregistrement;

5) ne sont valides que pour les sommes dues
4 Sa Majesté ou 4 Porganisme lors de enre-
gistrement et les intéréts échus depuis sur
celles-ci.

2005, ch. 47, art. 131; 2007, ch. 36, art. 79.

40. La présente loi lie Sa Majesté du chef du
Canada ou d’une province.

2003, ch. 47, art. 131.

DISPOSITIONS DIVERSES

41, Les articles 65 et 66 de ia Lof sur les li-
guidations et les restructurations ne s'ap-
pliquent 2 aucune transaction ni 4 aucun arran-
gement auxquels ta présente loi est applicable.

2005, ch. 47, art_ 131

42, Les dispositions de la présente loi
peuvent &tre appliquées conjointement avec
celles de toute loi fédérale ou provinciale, anfo-
risant ou prévoyant I'homologation de transac-
tions ou arrangements entre une compagnie et
ses actionnaires ou une caiégorie de ces der-
niers.

2005, ch, 47, art, 131,

43. Dans le cas ol une transaction ou un ar-
rangement est proposé a I’égard d’une compa-
gnie débitrice, la réclamation visant une
créance en devises étrangéres doit éire conver-
tie en monnaie canadienne au taux en vigueur 4
la date de la demande initiale, sauf disposition
contraire de fa transaction ou de I'arrangement,

2005, ch. 47, art. 131,

PARTIE IV

INSOLVABILITE EN CONTEXTE
INTERNATIONAL

OBIET

44, La présente partic a pour objet d’offrir
des moyens pour traiter des cas d’insolvabilité
en contexte international et de promouvoir les
objectifs suivants:
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{a) cooperation between the courts and other
competent authorities in Canada with those
of foreign jurisdictions in cases of cross-bor-
der insolvencies;

(b) greater legal certainty for trade and in-
vestment;

(c) the fair and efficient administration of
cross-border insolvencies that protects the in-
terests of creditors and other interested pet-
sons, and those of debtor companies;

(d) the protection and the maximization of
the value of debtor company’s property; and

(e) the rescue of financiaily troubled busi-
nesses to protect investment and preserve
employment.

2008, ¢. 47, 5. 131.

INTERPRETATION

45, (1) The following definitions apply in
this Part.

“foreign court” means a judicial or other au-
thority competent to control or supervise a for-
eign proceeding.

“foreign main proceeding” means a foreign
proceeding in a jurisdiction where the debtor
company has the centre of its main interests.

“foreign non-main proceeding” means a foreign
proceeding, other than a foreign main proceed-
ing.

“foreign proceeding” means a judicial or an ad-
ministrative proceeding, including an interim
proceeding, in a jurisdiction outside Canada
dealing with creditors’ collective interests gen-
erally under any law relating to bankruptcy or
insolvency in which a debtor company’s busi-
ness and financial affairs are subject to control
or supervision by a foreign court for the pur-
pose of reorganization,

“foreign representative” means a person or
body, including one appointed on an interim
basis, who is authorized, in a foreign proceed-
ing respect of a debtor company, to

(¢} monitor the debtor company’s business
and financial affairs for the purpose of reor-
ganization; or

a) assurer la coopération entre les tribunaux
et les autres autorités compétentes du Canada
et ceux des ressoris étrangers intervenant
dans de tels cas;

b) garantir une plus grande certitude juri-
dique dans le commerce ef les investisse-
ments;

¢) administrer équitablement et cfficacement
les affaires d*insolvabilité en contexte inter-
national, de maniére & protéger les intéréts
des créanciers et des autres parties intéres-
sées, y compris fes compagnies débitrices;

d) protéger les biens des compagnies débi-
trices et en optimiser la valeur;

e) faciliter le redressement des entreptises
en difficuli¢, de maniére & protéger les inves-
tissements et préserver les emplois.

2005, ch. 47, art. 131.

DEFDNITIONS

45. (1) Les définitions qui suivent s’ap-
pliquent & la présente partie.

«instance étrangére» Procédure judiciaire ou
administrative, y compris la procédure provi-
soire, régie par une loi Strangére relative a la
faillite ou a ’insolvabilité qui touche les droits
de I'ensemble des créanciers et dans le cadre de
laquelle les affaires financidres et auires de la
compagnie débitrice sont placées sous la res-
ponsabilité ou la surveillance d'un tribunal
étranger aux fins de réorganisation.

«principale» Qualifie I’instance étrangére qui a
lieu dans le ressort ot la compagnie débitrice a
ses principales affaires.

«représentant étranger» Personne ou organe
qui, méme 2 titre provisoire, est autorisé dans le
cadre d’une instance étrangére & surveiller les
affaires financiéres ou autres de la compagaie
débiirice aux fins de réorganisation, ou a agir
en tant que représentant.

«secondaire» Qualifie Dinstance dirangére
autre que I’instance étrangére principale.

«tribunal étranger» Autorité, judiciaire ou
aufre, compétente pour contrbler ou surveiller
des instances étrangéres.
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(b) act as a representative in respect of the
foreign proceeding.

(2) For the purposes of this Part, in the ab-
sence of proof to the contrary, a debtor compa-
ny’s registered office is deemed to be the centre
of its main interests.

2005, ¢. 47, 5. 131.

REcoGNITION OF FOREIGN PROCEEDING

46. (1) A foreign representative may apply
to the court for recognition of the foreign pro-
ceeding in respect of which he or she is a for-
eign representative.

(2) Subject to subsection (3), the application
must be accompanied by

{a) a certificd copy of the instrument, how-
ever designated, that commenced the foreign
proceeding or a cettificate from the foreign
court affirming the existence of the foreign
proceeding;

{b) a certified copy of the instrument, how-
ever designated, authorizing the foreign rep-
resentative to act in that capacity or a certifi-
cate from the foreign court affirming the
foreign representative’s authority to act in
that capacity; and

{c) a statement identifying all foreign pro-
ceedings in respect of the debtor company
that are known to the foreign representative.

{3) The court may, without further proof, ac-
cept the documents referred to in paragraphs
(2)(a) and (%) as evidence that the proceeding
to which they relate is a foreign proceeding and
that the applicant is a foreign representative in
respect of the foreign proceeding,

{4) In the absence of the documents referred
to in paragraphs {2)(«) and (&), the comrt may
accept any other evidence of the existence of

the foreign proceeding and of the foreign repre-

sentative’s authority that it considers appropri-
ate.

(5) The court may require a translation of
any document accompanying the application.
2005, ¢. 47, 5. 131,

47, (1) If the court is satisfied that the appli-
cation for the recognition of a foreign proceed-
ing relates to a foreign proceeding and that the

(2) Pour Papplication de la présente pattie,
sauf preuve contraire, le sigge social de la com-
pagnie débitrice est présumé étre le lieu on elle
a ses principales affaires.

2005, ch. 47, art. 131,

RECONNAISSANCE DES INSTANCES ETRANGERES

46. (1) Le représentant étranger peut de-
mander au tribunal de reconnaitre !’instance
étrangére dans [e cadre de laquelle il a qualité.

{2) La demande de reconnaissance est ac-
compagnée des documents suivants:

a) une copie certifiée conforme de P'acte —
quelle qu’en soit la désignation — introduc-
tif de P’instance étrangére ou le certificat dé-
liveé par le tribunal étranger attestant I’intro-
duction de celle-ci;

b) une copie certifiée conforme de acte —
quelle qu’en soit la désignation — autorisant
le représentant étranger A agir  ce titre ou le
certificat délivré par le tribunal étranger at-
testant la qualité de celui-ci;

¢) une déclaration faisant état de toutes les
instances étrangéres visant fa compagnie dé-
bitrice qui sont connues du représentant
dtranger.

(3) Le tribunal peut, sans preuve supplémen-
taire, accepter les documents visés aux alinéas
(2)a) et b) comme preuve du fait qu’il s’agit
d’une instance étrangdre et que le demandeur
est le représentant étranger dans le cadre de
celle-ci.

{4) En l'absence des documents visés aux
alindas (2)a) et b), il peut accepter toute autre
preuve — qu’il estime indiquée — de I’intro-
duction de linstance étrangere et de la qualité
du représentant étranger.

(5) Tl peut exiger la traduction des docu-
ments accompagnant la demande de reconnais-
sance.

2005, ch. 47, art. 131,

47, (1) §’il est convaincu que la demande
de reconnaissance vise une instance étrangére
et que e demandeur est un représentant étran-
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applicant is a foreign representative in respect
of that foreign proceeding, the court shall make
an order recognizing the foreign proceeding.

(2) The court shall specify in the order
whether the foreign proceeding is a foreign
ntain proceeding or a foreign non-main pro-
ceeding.

2005, ¢. 47, 5. 131

48, (1) Subject to subsections (2) to (4), on
the making of an order recognizing a foreign
proceeding that is specified to be a foreign
main proceeding, the courf shall make an order,
subject to any terms and conditions it considers
appropriafe,

{a) staying, until otherwise ordered by the
court, for any period that the court considers
necessary, all proceedings taken or that
might be taken against the debtor company
under the Bankruptcy and Insolvency Act or
the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by
the court, further proceedings in any action,
suit or proceeding against the debtor compa-
ny;

{c) prohibiting, until otherwise ordered by
the court, the commencement of any action,
suit or proceeding against the debtor compa-
ny; and

{(d) prohibiting the debtor company from
selling or otherwise disposing of, outside the
ordinary course of its business, any of the
debtor company’s property in Canada that
relates to the business and prohibiting the
debtor company from selling or otherwise
disposing of any of its other property in
Canada.

(2) The order made under subsection (l)
must be consistent with any order that may be
made under this Act.

(3) Subsection (1) does not apply if any pro-
ceedings under this Act have been commenced
in respect of the debtor company at the time the
order recognizing the foreign proceeding is
made.

{4) Nothing in subsection (1) precludes the
debtor company from commencing or continu-
ing proceedings under this Act, the Bankruptcy
and Insolvency Act or the Winding-up and Re-

ger dans le cadre de celle-ci, le tribunal recon-
nait, par ordonmance, Pinstance éirangére en
cause.

{2) Il précise dans Pordonnance il s’agit
d'une instance étrangére principale ou secon-
daire.

2005, ch. 47, art. 131.

48. (1) Sous réserve des paragraphes (2) a
(4), si 'ordonnance de reconnaissance précise
qu’il s’agit d’une instance étrangere principale,
le tribunal, par ordonnance, selon les modalités
qu’il estime indiquées:

a} suspend, jusqu’a nouvel ordre, toute pro-
cédure qui est ou pourrait &tre intentée contre
la compagnie sous le régime de la Loi sur la
Jaillite et Pinsolvabilité ou de la Loi sur les
ligquidations et les restruciurations;

b) surseoit, jusqu’a nouvel ordre, 2 la conti-
nuation de toute action, poursuite ou autre
procédure contre la compagnie;

¢) interdit, jusqu’a nouvel ordre, I'introduc-
tion de toute action, poursnite ou autre pro-
cédure contre la compagnie;

d) interdit A la compagnie de disposer, no-
tamment par vente, des biens de son entre-
prise situés au Canada hors du cours ordi-
naire des affaires ou de ses autres biens
situés au Canada.

(2) L’ordonnance visée au paragraphe (1)
doit étre compatible avec les autres ordon-
nances rendues sous le régime de la présente
loi,

{3) Le paragraphe (1) ne s*applique pas si au
moment ol ’ordonnance de reconnaissance est
rendue une procédure a déji été intentée sous le
régime de la présente loi contre Ia compagnie
débitrice.

(4) Le paragraphe (1) n’a pas pour effet
d’empécher la compagnie débitrice d’intenter
ou de continuer une procédure sous fe régime
de la présente loi, de la Loi swr la faillite ef I'in-
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structuring Act in respect of the debtor compa-
ny.
2005, ¢. 47, 5. 131

49, (1) If an order recognizing a foreign
proceeding is made, the court may, on applica-
tion by the foreign representative who applied
for the order, if the court is satisfied that it is
necessary for the protection of the debtor com-
pany’s property or the interests of a creditor or
creditors, make any order that it considers ap-
propriate, including an order

{a) if the foreign proceeding is a foreign
non-main proceeding, referred to in subsec-
tion 48(1);

(b} respecting the examination of witnesses,
the taking of evidence or the delivery of in-
formation concerning the debtor company’s
property, business and financial affairs,
debts, liabilities and obligations; and

{(c) authorizing the foreign representative to
menitor the debtor company’s business and
financial affairs in Canada for the purpose of
reorganization.

{2) If any proceedings under this Act have
been commenced in respect of the debtor com-
pany at the time an order recognizing the for-
eign proceeding is made, an order made under
subsection (1) must be consistent with any or-
der that may be made in any proceedings under
this Act.

(3) The making of an order under paragraph
{1)Xq) does not preclude the commencement or
the continuation of proceedings under this Act,
the Bamkruptcy and solvency Act or the Wind-
ing-up and Restructuring Act in respect of the
debtor company.

2005, ¢. 47, 5. 131.

50. An order under this Part may be made
on any terms and conditions that the court con-
siders appropriate in the circumstances.

2005, ¢. 47, s, 134,

51, If an order is made recognizing a foreign
proceeding, the foreign representative may
conmmence and continue proceedings under this
Act in respect of a debtor company as if the
foreign representative were a creditor of the

solvabilité ou de la Loi sur les liguidations et
les restructurations.

2005, ch. 47, art. 131,

49. (1) Une fois I’ordonnance de reconnais-
sance rendue, le tribunal, sur demande présen-
tée par le représentant étranger demandeur,
peut, s’il est convaincu que la mesure est néces-
saire pour protéger les biens de la compagnie
débitrice ou les intéréts d’un ou plusieurs
créanciers, rendre toute ordonnance qu'il es-
time indiqude, notamment pour:

a) s’il s*agit d’une instance dtrangére secon-
daire, imposer les interdictions visées au pa-
ragraphe 48(1);

b) régir Dinterrogatoire des témoins et la
maniére de recueillir des preuves ou fournir
des renseignements concernant les biens, af-
faires financidres et autres, dettes, obliga-
tions et engagements de la compagnie débi-
trice;

¢) autoriser le représentant étranger a sur-
veiller les affaires financiéres et autres de fa
compagnie débitrice qui se rapportent & ses
opérations au Canada.

(2) Si, au moment ol P’ordonnance de re-
connaissance est rendue, une procédure a déja
été intentée sous le régime de la présente loi
contre la compagnie débitrice, I'ordonnance
prévue an paragraphe (1) doit étre compatible
avec toute ordonnance qui peut étre rendue
dans le cadre de cette procédure.

(3) L’ordonnance rendue au titre de P'alinéa
(Da) n’a pas pour effet &’empécher que soit in-
tentée ou continuée, contre la compagnie débi-
trice, une procédure sous le régime de la pré-
sente loi, de la Loi sw la jfaillite e
Dinsolvabilité ou de ta Loi sur les liquidations
et les restructurations.

2005, ch. 47, art. 131,

50, Le tribunal peut assortir les ordonnances
quil rend au titre de la présente partie des
conditions qu’il estime indiquées dans les cir-
constances.

2005, ch. 47, art, 131,

51. Une fois I’ordonnance de reconnaissance
rendue, le représentant éiranger en cause peut
intenter ou continuer ia procédure visée par la
présente loi comme s’il était créancier de Ia
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debtor company, or the debtor company, as the
case may be.
2008, ¢. 47, s. 131.

OBLIGATIONS

52, (1) If an order recognizing a foreign
proceeding is made, the court shall cooperate,
to the maximum extent possible, with the for-
eign representative and the foreign court in-
volved in the foreign proceeding.

(2) If any proceedings under this Act have
been commenced in respect of a debtor compa-
ny and an order recognizing a foreign proceed-
ing is made in respect of the debtor company,
every person who exercises powers or performs
duties and functions under the proceedings un-
der this Act shall cooperate, to the maximum
extent possible, with the foreign representative
and the foreign court involved in the foreign
proceeding,

(3) For the purpose of this section, coopera-
tion may be provided by any appropriate
means, including

(a) the appohttiment of a person to act at the
direction of the court;

(£) the communication of information by
any means considered appropriate by the
court;

{c) the coordination of the administration
and supervision of the debtor company’s as-
sets and affairs;

{d) the approval or implementation by courts
of agreements concerning the coordination of
proceedings; and

{e) the coordination of concurrent proceed-

ings regarding the same debtor company.
2005, ¢. 47, 5. 131; 2007, c. 36, s. 80,

53. If an order recognizing a foreign pro-
ceeding is made, the foreign representative who
applied for the order shall

(&) without delay, inform the court of

(i) any substantial change in the status of
the recognized foreign proceeding,

(ii) any substantial change in the status of
the foreign representative’s authority to
act in that capacity, and

compagnie débitrice ou la compagnie débitrice
elle-méme, selon le cas.

2005, ch. 47, art. 131.

OBLIGATIONS

52. (1) Une fois I'ordonnance de reconnais-
sance rendue, le ribunal collabore dans toute la
mesure possible avec le représentant étranger et
le tribunal étranger en cause dans le cadre de
I’instance étrangére reconnue.

(2) Si une procédure a été intentée sous le
régime de la présente [oi contre une compagnie
débitrice et qu’une ordonnance a été rendue re-
connaissant une instance élrangére visant cette
compagnie, toute personie exergant des attribu-
tions dans le cadre de cette procédure collabore
dans toute la mesure possible avec le représen-
tant étranger et le tribunal étranger en cause.

(3) Pour DPapplication du présent article, Ia
collaboration peut &tre assurée par tout moyen
approptié, notamment:

) la nomination d’une personne chargée
d’agir suivant les instructions du tribunat;

b) la communication de renseignements par
tout moyen jugé approprié par celui-ci;

¢) Ia coordination de I’administration et de
la surveillance des biens et des affaires de la
compagnie débitrice;

) Papprobation ou I'application par les tri-
bunaux des accords concernant la coordina-
tion des procédures;

€) la coordination de procédures concur-
rentes concernant la méme compagnic débi-
trice.
2005, ¢h. 47, art, 131; 2007, ch. 36, art. 80.
53. Si Pordonnance de reconnaissance est
rendue, i} incombe an représentant éiranger
demandeur:

a) d&’informer sans délai le tribunal :

(i) de toute modification sensible du statut
de Vinstance étrangére reconnue,

(ii) de toute modification sensible de sa
qualité,
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(iii) any other foreign proceeding in re-
spect of the same debtor company that be-
comes known to the foreign representa-
tive; and

(b) publish, without delay after the order is
made, once a week for two consecutive
weeks, or as otherwise directed by the court,
in one or more newspapers in Canada speci-
fied by the court, a notice containing the pre-
seribed information.

2005, ¢. 47, 5. 131,

MUuLTIPLE PROCEEDINGS

54. If any proceedings urder this Act in re-
spect of a debtor company are commenced at
any time after an order recognizing the foreign
proceeding is made, the court shall review any
order made under section 49 and, if it deter-
mines that the order is inconsistent with any or-
ders made in the proceedings under this Act,
the court shall amend or revoke the oider.

2005, c. 47,5, 131,

55, (1) If, at any time after an order is made
in respect of a foreign non-main proceeding in
respect of a debtor company, an order recogniz-
ing a foreign main proceeding is made in re-
spect of the debtor company, the coutt shall re-
view any order made under section 49 in
respect of the foreign non-main proceeding
and, if it determines that the order is inconsis-
tent with any orders made under that section in
respect of the foreigh main proceedings, the
court shall amend or revoke the order.

(2) If, at any time after an order is made in
respect of a foreign non-main proceeding in re-
spect of the debtor company, an order recogniz-
ing another foreign non-main proceeding is
made in respect of the debtor company, the
court shall, for the purpose of facilitating the
coordination of the foreign non-main proceed-
ings, review any order made under section 49
in respect of the first recognized proceeding
and amend or revoke the order if it considers it
appropriate.

2005, c. 47, 5. 131,

(iii) de toute autre procédure étrangére vi-
sant la compagnie débitrice qui a été por-
tée & sa connaigsance;

b) de publier, sans délai aprés le prononcé
de I'ordonnance, une fois par semaine pen-
dant deux semaines consécutives, ou selon
les modalités qui y sont prévues, dans le
journal ou les journaux au Canada qui y sont
précisés, un avis contenant les renseigne-
ments réglementaires.

2005, ch. 47, art. 131,

INSTANCES MULTIPLES

54, Si, aprés qu’a €té rendue une ordon-
nance de reconnaissance 4 I’égard d’une ins-
tance étrangére visant une compagnie débitrice,
une procédure est intentée sous le régime de la
présente loi contre cette compagnie, le tribunal
examine toute ordonnance rendue au titre de
Iarticle 49 et, s’il conclut qu’elle n’est pas
compatible avec toute ordonnance rendue dans
le cadre des procédures intentées sous le régime
de la présente loi, il la modifie ou la révoque.

2005, ch. 47, art. I3L

55, (1) Si, aprés qu’a été rendue une ordon-
nance de reconnaissance 3 égard d'une ins-
tance étrangére secondaire visant une compa-
gnic  débitrice, une  ordonnance de
reconnaissance est rendue 4 ’égard d’une ins-
tance étrangére principale visant la méme com-
pagnie, toute ordonnance rendue au titre de
Particle 49 dans le cadre de I’instance étrangére
secondaire doit étre compatible avec toute or-
donnance qui peut éfre rendue au titre de cet ar-
ticle dans le cadre de I'instance étrangére prin-
cipale.

{2) Si, aprés qu’a été rendue une ordonnance
de reconnaissance & I’égard d’une instance
dtrangére secondaire visant une compagnie dé-
bitrice, une autre ordonnance de reconnaissance
est rendue A ’égard d’une instance éirangére
secondaire visant [a méme compagnie, le tribu-
nal examine, en vue de coordonner les ins-
tances étrangéres sccondaires, toute ordonnance
rendue au titre de Particle 49 dans le cadre de
la premidre procédure reconnue et la modifie
ou la révoque s’il estime indiqué.

2005, ch. 47, art. 131.
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MiSCELLANEQOUS PROVISIONS

56, The court may authorize any person or
body to act as a representative in respect of any
proceeding under this Act for the purpose of
having them recognized in a jurisdiction out-
side Canada.

2005, ¢. 47, 5. 131,

57. An application by a foreign representa-
tive for any order under this Part does not sub-
mit the foreign representative to the jurisdiction
of the court for any other purpose except with
regard to the costs of the proceedings, but the
court may make any order under this Part con-
ditional on the compliance by the foreign repre-
sentative with any other order of the court.

2008, ¢. 47, 5. [31.

58. A foreign representative is not prevented
from making an application to the court under
this Part by reason only that proceedings by
way of appeal or review have been taken in a
foreign proceeding, and the court may, on an
application if such proceedings have been tak-
en, grant relief as if the proceedings had not
been taken.

2005, ¢. 47, 5. 131,

59, For the purposes of this Part, if an insol-
vency or a reorganization or a similar order has
been made in respect of a debtor company in a
foreign proceeding, a certified copy of the or-
der is, in the absence of evidence to the con-
trary, preof that the debtor company is insel-
vent and proof of the appointment of the
foreign representative made by the order.

2005, ¢. 47, 5. 131.

60. (1) In making a compromise or an ar-
rangement of a debtor company, the following
shall be taken into account in the distribution of
dividends to the company’s creditors in Canada
as if they were a part of that distribution:

(&) the amount that a creditor receives or is
entitled to receive outside Canada by way of
a dividend in a foreign proceeding in respect
of the company; and

(b) the value of any property of the company
that the creditor acquires outside Canada on
account of a provable claim of the creditor or
that the creditor acquires outside Canada by
way of a transfer that, if it were subject to

DISPOSITIONS DIVERSES

56. Le tribunal peut autoriser toute personne
ou tout organe & agir A titre de représentant
dans le cadre de toute procédure intentée sous
le régime de fa présente loi en vue d’obtenir la
reconnaissance de celle-ci dans un ressort
étranger.

2005, ch, 47, art. 131.

57, Le représentant étranger n’est pas sou-
mis & la juridiction du tribunal pour le motif
qu’il a présenté une demande au titre de la pré-
sente partie, sauf en ce qui touche les fiais de
justice; le tribunal peut toutefois subordonner
toute ordonnance visée & la présente partie 2
P’observation par le représentant étranger de
toute autre ordonnance rendue par fui.

2005, ch., 47, are. [31.

58. Le fait qu’une instance étrangére fait
Pobjet d’un appel ou d’une révision n’a pas
pour effet d’empécher le représentant étranger
de présenter toute demande au tribunal au titre
de la présente partie; malgré ce fait, le tribunal
peut, sur demande, accorder des redressements.

2008, ch. 47, art. 131.

59, Pour I'application de la présente partie,
une copie certifidée conforme de Pordonnance
d’insolvabilité ou de réorganisation ou de toute
ordonnance semblable, rendue contre une com-
pagnie débitrice dans le cadre d'une instance
étrangdre, fait foi, saufl preuve contraire, de
P’insolvabilité de celle-ci et de 1a nomination du
représentant Stranger au titre de I'ordonnance.

2005, ch. 47, art. 131,

60. (1) Lorsqu’une transaction ou un arran-
gement visant la compagnie débitrice est pro-
posé, les éléments énumérés ci-aprés doivent
&tre pris en considération dans la distribution
des dividendes aux créanciers d’un débiteur au
Canada comme s’ils faisaient partie de la
distribution

a) les somines qu’un créancier a regues —

ou auxquelles il a droit — & Pétranger, & titre

de dividende, dans le cadre d’une instance
étrangére le visant;

b) la valeur de tout bien de la compagnie
que le créancier a acquis & I’étranger au titre
d’une créance prouvable ou par suite d'un
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this Act, would be a preference over other
creditors or a transfer at undervalue.

(2) Despite subsection (1), the creditor is not
entitled to receive a dividend from the distribu-
tion in Canada until every other creditor who
has a claim of equal rank in the order of priori-
ty established under this Act has received a div-
idend whose amount is the same percentage of
that other creditor’s claim as the aggregate of
the amount referred to in paragraph (1)(«) and
the value referred to i paragraph (1)(5) is of
that creditor’s claim,

2005, ¢. 47,5, 131

61. (1) Nothing in this Part prevents the
court, on the application of a foreign represent-
ative or any other interested person, from ap-
plying any legal or equitable rules governing
the recognition of foreign insolvency orders
and assistance to foreign representatives that
are not inconsistent with the provisions of this
Act,

{2) Nothing in this Part prevents the court
from refusing to do something that would be
contrary to public policy.

2005, ¢. 47, 5. 131: 2007, ¢. 36, 5. 81.

PARTYV
ADMINISTRATION

62. The Governor in Council may make reg-
ulations for carrying out the purposes and pro-
visions of this Act, including regulations

(@) specifying documents for the purpose of
paragraph 23{1)(#); and

{b) prescribing anything that by this Act is
10 be prescribed,
2005, ¢. 47, s. 131; 2007, c. 36, 5. 82.

63. (1) Within five years after the coming
into force of this section, the Minister shall
cause to be laid before both Houses of Parlia-
ment a report on the provisions and operation
of this Act, including any recommendations for
amendments to those provisions.

(2) The report stands referred to the commit-
tee of the Senate, the House of Commons or
both Houses of Parliament that is designated or
established for that purpose, which shail

transfert qui, si la présente loi lui était appli-
cable, procurerait & un créancier une préfé-
rence sur d*autres créanciers ou constituerait
une opération sous-évaluée.

(2) Le créancier n’a toutefois pas le droit de
recevoir un dividende dans le cadre de la distri-
bution faite au Canada tant que les titulaires des
créances venant au méme rang que la sienne
dans Pordre de collocation prévu par la pré-
sente loi n’ont pas regu un dividende dont le
pourcentage d’acgumittement est égal au pour-
centage d’acquittement des éléments visés aux
alinéas (1)a) et b).

2005, ch. 47, art. 131.

61. (1) La présente partic n’a pas pour effet
d’empécher le tribunal d’appliquer, sur de-
mande faite par le représentant étranger ou tout
autre intéressé, toute régle de droit ou d’equity
relative 4 la reconnaissance des ordonnances
étrangdres en matidre d’insolvabilité et a Pas-
sistance A préter au représentant étvanger, dans
ia mesure ol elle n'est pas incompatible avec
les dispositions de la présente loi.

(2) La présente partie n’a pas pour effet
d’empécher le tribunal de refuser de prendre
une mesure contraire 4 1’ ordre public.

2005, ch. 47, art. 131; 2007, ch. 36, art. 81,

PARTIEV
ADMINISTRATION

62. Le gouverneur en conseil peut, par ra-
glement, prendre toute mesure d’application de
la présente loi, notamment:

a) préciser les documents pour {’application
de I’alinéa 23(1)9);

b) prendre toute mesure d’ordre réglemen-
taire prévue par la présente loi.
2005, ch. 47, art. 131; 2007, ch. 36, art. 82.

63. {1) Dans les cing ans suivant Penirée en
vigaeur du ptésent article, le ministre présente
au Sénat et a la Chambre des communes un
rapport sur les dispositions de la présente loi et
son application dans lequel il fait état des modi-
fications qu’il juge souhaitables.

{2) Le comité du Sénat, de la Chambre des
communes, ou iixte, constitué ou désigné a
cette fin, est saisi d’office du rapport et procéde
dans les meilleurs délais & I’étude de celui-ci et,
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() as soon as possible after the laying of the
report, review the report; and

{B) report to the Senate, the House of Com-
mons or both Houses of Parliament, as the
case may be, within one year after the faying
of the report of the Minister, or any further
time authorized by the Senate, the House of
Commons or both Houses of Parliament.

2005, ¢. 47, 5. 131,

59

dans I'année qui suit le dépdt du rappoit ou le
délai supérieur accordé par le Sénat, la
Chambre des communes ou les deux chambres,
selon le cas, leur présente son rapport.

2005, ch. 47, art. 131.
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RELATED PROVISIONS

—R.S,, 1985, ¢. 27 (2nd Supp.), 5. 11

11. Proceedings to which any of the provisions
amended by the schedule apply that were com-
menced before the coming into force of section 10
shall be continued in accordance with those amended
pravisions without any further formality.

— 1990, ¢, 17, 5. 45{1)}

45. (1} Every proceeding commenced before the
coming into force of this subsection and in respect of
which any provision amended by this Act applies
shall be taken up and continued under and in confor-
mity with that amended provision without any fur-
ther formality.

— 1997, ¢c. 12,5, 127

127, Section 120, 121, 122, 123, 124, 125 or 126
applies to proceedings commenced under the Com-
panies’ Creditors Arrangement Act after that section
comes into foree.

— 1998, ¢. 30, 5. 10

10. Every proceeding commenced before the
coming into force of this section and in respect of
which any provision amended by sections 12 to 16
applies shall be taken up and continued under and in
conformity with that amended provision without any
further formality.

— 2000, ¢. 30, 5. 156(2)

(2) Subsection (1) applies to proceedings com-
menced under the Act after September 29, 1997,

— 2000, c. 30, s, 157(2)

(2} Subsection (1) applies to proceedings com-
menced under the Act after September 29, 1997,

— 2000, ¢. 30, 5. 158(2)

{2) Subsection (1) applies to proceedings coni-
menced under the Act afier September 29, 1997.

— 2001, ¢. 34, 5, 33(2)

(2) Subsection {1) applies to proceedings com-
menced under the Act after September 29, 1997.

— 2005, c. 47, s. 134, as amended by 2007, ¢. 36, s.
107

134, An amendment to the Comparnies’ Creditors
Arrangement Aci that is enacted by any of sections
124 to 131 of this Act applies only to a debtor com-
pany in respect of whom proceedings commence ui-

DISPOSITIONS CONNEXES

— L.R. (1985), ch. 27 {2° suppl.), art. 11

11. Les procédures intentées en vertu des disposi-
tions modifiées en annexe avant ’entrée en vigueur
de I"article 10 se poursuivent en conformité avec les
nouvelles dispositions sans autres formalités.

— 1990, ch. 17, par. 43(1)

45. (1) Les procédures intentées avant I’entrée en
vigueur du présent paragraphe et auxquelles s’ap-
pliquent des dispositions visées par la présente loi se
poursuivent sans autres formalités en conformité
avec ces dispositions dans leur forme modifice.

— 1997, c¢h. 12, art. 127

127, Les articles 126, 121, 122, 123, 124, 125 ou
126 s*appliguent aux procédures intentées sous le ré-
gime de la Lol sur les arrangements avec les créan-
ciers des compagnies aprés Ientrée en vigucur de
article en cause.

-— 1998, ch. 30, art. 10

10. Les procédures intentées avant Penirée en vi-
gueur du présent article et auxquelles s’appliquent
des dispositions vis€es par les articles 12 & 16 se
poursuivent sans autres formalités en conformité
avec ces dispositions dans leur forme modifiée.

— 2000, ch. 30, par. 156(2)

(2) Le paragraphe (1) s’applique aux procédures
intentées en vertu de Ia méme loi aprés le 29 sep-
tembre 1997,

— 2000, ch. 30, par. 157(2)

(2) Le paragraphe (1) s’applique aux procédures
intentées en vertu de la méme loi aprés le 29 sep-
tembre 1997,

~— 2000, ch. 30, par, 158(2)

(2) Le paragraphe (1) s’applique aux procédures
intentées en vertu de la méme loi aprés le 29 sep-
tembre 1997,

— 2001, ch. 34, par. 33(2)

(2) Le paragraphe (1) s’applique aux procédures
intentées en vertu de la méme loi aprés le 29 sep-
tembre 1957,

— 2005, ch. 47, art. 134, madifié par 2007, ch. 36,
art, 107

134, Toute modification & la Loi sur les arrange-
menls avec les créanciers des compagnies édictée
par I’un des articles 124 4 131 de la présente loi ne
s'applique qu'aux compagnies débitrices 4 Pégard
desquelles une procédure est intentée sous le régime
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der that Act on or after the day on which the amend-
ment comes into force,

— 2007, ¢.29,s. 119

119. An amendment to the Companies' Creditors
Arrangement Act made by section 104 or 106 of this
Act applies only to a debtor company in respect of
which proceedings under that Act are commenced on
or after the day on which the amendment comes info
force.

— 2007, ¢, 36,s. 111

111. The amendment to the Companles’ Credi-
tors Arrangement Act that is enacted by section 67 of
this Act applies only to a debtor company in respect
of whom proceedings commence under that Act on
or after the day on which the amendment comes into
force.

de la Lof sur les arrangements avec les créanciers
des compagnies 3 la date d’entrée en vigueur de ia
maodification ou par la suite.

— 2007, ch. 29, art. 119

119. La modification apportée 4 la Loi sur les ar-
rangements avec les créanciers des compagnies par
les articles 104 ou 106 de fa présente loi ne s’ap-
plique quaux compagnies débitrices & I’égard des-
quelles une procédure est intentée sous le régime de
cette loi A 1a date d’entrée en viguew de la modifica-
tion ou par fa suite.

— 2007, ch. 36, art. 111

111. La modification & ta Loi sur les arrange-
ments avec les créanciers des compagnies édictée
par Particle 67 de la présente loi nc s’applique
qu'aux compagnies débitrices & I'égard desquelles
une procédure est intentée sous le régime de la Lod
sur les arrangements avec les créanciers des compa-
gnies 4 la date d’entrée en vigueur de la modification
ou par [a suite.
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